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Suing the "Wrong" Defendant in Judicial Review of Federal Administrative Action: Proposals for 
Reform, by Clark Byse © 1963 The Harvard Law Review Association. 

Abstract 
In several recent cases plaintiffs have been denied judicial review of federal administrative action on the 
ground that the complaints named the "wrong" party as nominal defendant and the plaintiffs did not seek to 
amend their complaints before the time period for bringing the actions had expired. After carefully 
examining these cases, the author concludes that such results are undesirable and presents specific proposals 
for reform through legislation and amendment of the Federal Rules of Civil Procedure. 
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07-4943-cv 
John Doe Inc., et al. v. Mukasey, et al.

UNITED STATES COURT OF APPEALS

FOR THE SECOND CIRCUIT

August Term 2008

Heard: August 27, 2008         Decided: December 15, 2008

Docket No. 07-4943-cv

- - - - - - - - - - - - - - - - - - - - - - - - - -
JOHN DOE, INC., JOHN DOE, AMERICAN CIVIL LIBERTIES
UNION, AMERICAN CIVIL LIBERTIES UNION FOUNDATION,

Plaintiffs-Appellees,

v.

MICHAEL B. MUKASEY, in his official capacity as
U.S. Attorney General of the United States,
ROBERT MUELLER, in his official capacity as
Director of the Federal Bureau of Investigation,
VALERIE E. CAPRONI, in her official capacity as
General Counsel of the Federal Bureau of
Investigation,

Defendants-Appellants.
- - - - - - - - - - - - - - - - - - - - - - - - - -

Before: NEWMAN, CALABRESI, and SOTOMAYOR, Circuit Judges.

Appeal by the Government from the September 7, 2007, judgment of

the United States District Court for the Southern District of New York

(Victor Marrero, District Judge), in litigation concerning First

Amendment challenges to the constitutionality of statutes governing

the issuance and judicial review of National Security Letters

(“NSLs”), 18 U.S.C. §§ 2709, 3511(b), which request records from

providers of wire or electronic communication services.  The judgment,

stayed on appeal, enjoins FBI officials from (1) issuing NSLs under
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Administration of Barack H. Obama, 2009 

Memorandum on the Freedom of Information Act 
January 21, 2009 

Memorandum for the Heads of Executive Departments and Agencies 

Subject: Freedom of Information Act 

A democracy requires accountability, and accountability requires transparency.  As 
Justice Louis Brandeis wrote, "sunlight is said to be the best of disinfectants."  In our 
democracy, the Freedom of Information Act (FOIA), which encourages accountability through 
transparency, is the most prominent expression of a profound national commitment to ensuring 
an open Government.  At the heart of that commitment is the idea that accountability is in the 
interest of the Government and the citizenry alike. 

The Freedom of Information Act should be administered with a clear presumption:  In 
the face of doubt, openness prevails.  The Government should not keep information 
confidential merely because public officials might be embarrassed by disclosure, because 
errors and failures might be revealed, or because of speculative or abstract fears.  
Nondisclosure should never be based on an effort to protect the personal interests of 
Government officials at the expense of those they are supposed to serve.  In responding to 
requests under the FOIA, executive branch agencies (agencies) should act promptly and in a 
spirit of cooperation, recognizing that such agencies are servants of the public. 

All agencies should adopt a presumption in favor of disclosure, in order to renew their 
commitment to the principles embodied in FOIA, and to usher in a new era of open 
Government.  The presumption of disclosure should be applied to all decisions involving 
FOIA. 

The presumption of disclosure also means that agencies should take affirmative steps to 
make information public.  They should not wait for specific requests from the public.  All 
agencies should use modern technology to inform citizens about what is known and done by 
their Government.  Disclosure should be timely. 

I direct the Attorney General to issue new guidelines governing the FOIA to the heads 
of executive departments and agencies, reaffirming the commitment to accountability and 
transparency, and to publish such guidelines in the Federal Register.  In doing so, the Attorney 
General should review FOIA reports produced by the agencies under Executive Order 13392 
of December 14, 2005.  I also direct the Director of the Office of Management and Budget to 
update guidance to the agencies to increase and improve information dissemination to the 
public, including through the use of new technologies, and to publish such guidance in the 
Federal Register. 

This memorandum does not create any right or benefit, substantive or procedural, 
enforceable at law or in equity by any party against the United States, its departments, 
agencies, or entities, its officers, employees, or agents, or any other person. 

The Director of the Office of Management and Budget is hereby authorized and 
directed to publish this memorandum in the Federal Register. 

BARACK OBAMA 
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[Filed with the Office of the Federal Register, 11:15 a.m., January 23, 2009] 

NOTE: This memorandum was released by the Office of the Press Secretary on January 22, and 
it was published in the Federal Register on January 26. 

Categories: Communications to Federal Agencies : Freedom of Information Act, 
memorandum. 

Subjects: Freedom of Information Act. 

DCPD Number: DCPD200900009. 

2 A25

Case 3:09-cv-00421-LRH-VPC     Document 11-2      Filed 09/24/2009     Page 25 of 29



  
 

Exhibit 8 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 8 
 
 

A26

Case 3:09-cv-00421-LRH-VPC     Document 11-2      Filed 09/24/2009     Page 26 of 29



A27

Case 3:09-cv-00421-LRH-VPC     Document 11-2      Filed 09/24/2009     Page 27 of 29



A28

Case 3:09-cv-00421-LRH-VPC     Document 11-2      Filed 09/24/2009     Page 28 of 29



A29

Case 3:09-cv-00421-LRH-VPC     Document 11-2      Filed 09/24/2009     Page 29 of 29


