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IN THE SUPREME COURT OF THE STATE OF NEVADA 

 
REZA ZANDIAN A/K/A/ GOLAMREZA 
ZANDIANJAZI A/K/A GHOLAM REZA 
ZANDIAN A/K/A REZA JAZI A/K/A J. 
REZA JAZI, A/K/A/ G. REZA JAZI 
A/K/A/ GHONOREZA ZANDIAN JAZI, 
AN INDIVIDUAL, 
        
  Appellant, 
 
 vs. 
 
JED MARGOLIN, AN INDIVIDUAL, 
 
                        Respondent. 
 

Nevada Supreme Court  
Case No. 65960 
 
District Court Case No. 
090C005791B 
 
 
 
 
 

 
Appeal from the First Judicial District Court of the State of Nevada 

In and For Carson City 
The Honorable James T. Russell, District Judge 

 
 

RESPONDENT’S APPENDIX 
Volume I  

Matthew D. Francis  
Nevada Bar No. 6978 
Adam P. McMillen  

Nevada Bar No. 10678 
WATSON ROUNDS 

5371 Kietzke Lane 
Reno, NV 89511 

Telephone: 775-324-4100 
 

Attorneys for Respondent Jed Margolin 
 
 
 
 
 
 
 
 
 
 

Electronically Filed
Jan 21 2015 09:13 a.m.
Tracie K. Lindeman
Clerk of Supreme Court

Docket 65960   Document 2015-02113
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ALPHABETICAL INDEX TO  

RESPONDENT’S APPENDIX (“R.A.”) 
 

REZA ZANDIANA aka GOLAMREZA ZANDIANJAZI aka GHOLAM REZA 
ZANDIAN aka REZA ZANDIAN aka J. REZA  aka G. REZA JAZI aka 

GHONOREZA ZANDIAN JAZI, an individual, 
 

Appellant, 
 

vs. 
 

JED MARGOLIN, an individual, 
 

Respondent. 
 

Nevada Supreme Court Case Number:  65960 
 

DOCUMENT DATE VOLUME PAGE(S) 
Amended Answer, Counterclaims, 
Cross-Claims and Third-Party 
Claims of Optima Technology, Inc. 
(Arizona Action, Case No. 4:07-CV-
00588-RCC) 

Jan. 24, 2008 I 87-119 

Amended Complaint Aug. 11, 2011 I 1-8 
Application for Default Judgment; 
Memorandum of Points and 
Authorities in Support Thereof 

April 17, 2013 I 127-139 

Civil Docket (Arizona Action Case 
No. 4:07-cv-00588-RCC) 

March 9, 2011  69-86 

Declaration of Jed Margolin in 
support of Application for Default 
Judgment 

April 17, 2011 I 9-54 

Motion to Dismiss on a Special 
Appearance 

Nov. 17, 2011 I 120-126 

Notice of Appeal Mar.15, 2013 I 67-68 
Order Arizona Action Aug. 18, 2008  65-66 
USPTO Patent Assignments Dec. 2010 I 55-64 

Dated this 20th day of January, 2015 WATSON ROUNDS, P.C. 

/s/ Adam P. McMillen   
Matthew D. Francis, Esq. (SBN: 6978) 
Adam P. McMillen, Esq. (SBN:  10678)

 5371 Kietzke Lane 
Reno, NV 89511 
Attorneys for Respondent  
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CERTIFICATE OF MAILING 

 
 Pursuant to NRAP 25(1), I hereby certify that I am an employee of the 

Law Offices of WATSON ROUNDS and that on this date a true copy of the 

foregoing RESPONDENT’S APPENDIX VOLUME I, by Nevada Supreme 

Court CM/ECF Electronic Filing addressed to each of the following: 

Jason D. Woodbury 
Severin A. Carlson 
Kaempfer Crowell 
510 West Fourth Street 
Carson City, Nevada 89703 
 
DATED:  This 20th day of January, 2015.   
 
 
 
      /s/ Nancy R. Lindsley    
      An Employee of Watson Rounds 

 
 



1 

2 

3 

4 

5 

6 

7 

8 

9 

Matthew D. Francis (6978) 
Adam P. McMillen (10678) 
WATSON ROUNDS 
5371 Kietzke Lane 
Reno, NV 89511 
Telephone: 775-324-4100 
Facsimile: 775-333-8171 
Attorneys for Plaintiff Jed Margolin 

REC'O & FILED 

20/t AUG If PH 4: OS 

ALAN GLOVER 

By~~~~~ O~F~P~/1 r~v~. ~, "~ R"' 

In The First Judicial District Court of the State of Nevada 

In and for Carson City 

10 JED MARGOLIN, an individual, 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Plaintiff, 

vs. 

OPTIMA TECHNOLOGY CORPORATION, 
a California corporation, OPTIMA 
TECHNOLOGY CORPORATION, a Nevada 
corporation, REZA ZANDIAN 
aim GOLAMREZA ZANDIANJAZI 
al{a GHOLAM REZA ZANDIAN 
aim REZA JAZI aka J. REZA JAZI 
aim G. REZA JAZI aka GHONONREZA 
ZANDIAN JAZI, an individual, DOE 
Companies 1-10, DOE Corporations 11-20, 
and DOE Individuals 21-30, 

Defendants. 

Case No.: 090C005791B 

Dept. No.: 1 

AMENDED COMPLAINT 
(Exemption From Arbitration Requested) 

22 Plaintiff, JED MARGOLIN ("Mr. Margolin"), by and through his counsel of record, 

23 WATSON ROUNDS, and for his Complaint against Defendants, hereby alleges and complains 

24 as follows: 

25 The Parties 

26 

27 

1. 

2. 

Plaintiff Mr. Margolin is an individual residing in Storey County, Nevada. 

On information and belief, Defendant Optima Technology Corporation is a 

28 California corporation with its principal place of business in Irvine, California. 
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On information and belief, Defendant Optima Technology Corporation is a 

Nevada corporation with its principal place of business in Las Vegas, Nevada. 

4. On information and belief, Defendant Reza Zandian, aka Golamreza Zandianjazi, 

aka Golamreza Zandianjazi, aka Gholam Reza Zandian, aka Reza Jazi, aka J. Reza Jazi, aka G. 

Reza Jazi, aka Ghononreza Zandian Jazi (collectively "Zandian"), is an individual who at all 

relevant times resided in Las Vegas, Nevada. 

5. On information and belief, Defendant Optima Technology Corporation, the 

Nevada corporation ("OTC-Nevada") is a wholly owned subsidiary of Optima Teclmology 

Corporation, the California corporation ("OTC-California"), and Defendant Zandian at all 

relevant times served as an officer of OTC-California and OTC-Nevada. 

6. Mr. Margolin believes, and therefore alleges, that at all times herein mentioned, 

each Defendant was the agent, servant or employee of each of the other Defendants and at all 

times was acting within the course and scope of said agency and/or employment and that each 

Defendant is liable to Mr. Margolin for the reasons and the facts herein alleged. Relief is 

sought herein against each and all of the Defendants jointly and severally, as well as its or their 

agents, assistants, successors, employees and all persons acting in concert or cooperation with 

them or at their direction. Mr. Margolin will amend his Complaint when such additional 

persons acting in concert or cooperation are ascertained. 

Jurisdiction and Venue 

7. Pursuant to the Nevada Constitution, Article 6, Section 6, the district courts of 

the State of Nevada have original jurisdiction in all cases excluded by law from the original 

jurisdiction of the justice comis. This case involves t011 claims in an amount in excess of the 

jurisdictional limitation of the justice comis and, accordingly, jurisdiction is proper in the 

district court. 

8. Venue is based upon the provisions ofN.R.S. § 13.010, et seq., inasmuch as the 

26 Defendants at all times herein mentioned has been and/or is residing or currently doing business 

27 in and/or are responsible for the actions complained of herein in Storey County. 

28 Ill 

-2-
R.A.000002



1 Facts 

2 9. Plaintiff Mr. Margolin is the named inventor on numerous patents and patent 

3 applications, including United States Patent No. 5,566,073 ("the '073 Patent"), United States 

4 Patent No. 5,904,724 ("the '724 Patent"), United States Patent No. 5,978,488 ("the '488 

5 Patent") and United States Patent No. 6,3 77,436 ("the '436 Patent") (collectively "the Patents"). 

6 10. Mr. Margolin is the legal owner and owner of record for the '488 and '436 

7 Patents, and has never assigned those patents. 

8 11. In July 2004, Mr. Margolin granted to Optima Teclmology Group ("OTG"), a 

9 Cayman Islands Corporation specializing in aerospace technology, a Power of Attorney 

10 regarding the '073 and '724 Patents. In exchange for the Power of Attorney, OTG agreed to 

11 pay Mr. Margolin royalties based on OTG's licensing of the '073 and '724 Patents. 

12 12. In May 2006, OTG and Mr. Margolin licensed the '073 and '724 Patents to 

13 Geneva Aerospace, Inc., and Mr. Margolin received a royalty payment pursuant to the royalty 

14 agreement between Mr. Margolin and OTG. 

15 13. On about July 20, 2004, Mr. Margolin assigned the '073 and '724 Patents to 

16 OTG. 

17 14. In about November 2007, OTG licensed the '073 Patent to Honeywell 

18 International, Inc., and Mr. Margolin received a royalty payment pursuant to the royalty 

19 agreement between Mr. Margolin and OTG. 

20 15. In December 2007, Defendant Zandian filed with the U.S. Patent and Trademark 

21 Office ("USPTO") fraudulent assignment documents allegedly assigning all four of the Patents 

22 to Optima Teclmology Corporation. 

23 16. Upon discovery of the fraudulent filing, Mr. Margolin: (a) filed a report with the 

24 Storey County Sheriffs Department; (b) took action to regain record title to the '488 and '436 

25 Patents that he legally owned; and (c) assisted OTG in regaining record title of the '073 and 

26 '724 Patents that it legally owned and upon which it contracted with Mr. Margolin for royalties. 

27 17. Shortly before this, Mr. Margolin and OTG had been named as defendants in an 

28 action for declaratory relief regarding non-infringement of the '073 and '724 Patents in the 

-3-
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1 United States District Court for the District of Arizona, in a case titled: Universal Avionics 

2 Systems Corporation v. Optima Technology Group, Inc., No. CV 07-588-TUC-RCC (the 

3 "Arizona Action"). In the Arizona Action, Mr. Margolin and OTG filed a cross-claim for 

4 declaratory relief against Optima Technology Corporation (Zandian) in order to obtain legal 

5 title to their respective patents. 

6 18. On August 18, 2008, the United States District Court for the District of Arizona 

7 entered a final judgment in favor of Mr. Margolin and OTG on their declaratory relief action, 

8 and ordered that OTC-California and OTC-Nevada had no interest in the '073 or '724 

9 Patents, that the assignment documents filed by Zandian with the USPTO were "forged, invalid, 

10 void, of no force and effect," that the USPTO was to correct its records with respect to any 

11 claim by OTC to the Patents and/or the Power of Attorney, and that OTC was eJ\ioined from 

12 asserting further rights or interests in the Patents and/or Power of Attorney. Attached as Exhibit 

13 A is a copy of the Order from the United States District Court in the Arizona Action. 

14 19. Due to Defendants' fraudulent acts, title to the Patents was clouded and 

15 interfered with Plaintiffs and OTG's ability to license the Patents. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

20. During the period of time Mr. Margolin worked to correct record title of the 

Patents in the Arizona Action and with the USPTO, he incurred significant litigation and other 

costs associated with those efforts. 

21. 

reference. 

22. 

Claim !--Conversion 
(Against All Defendants) 

Paragraphs 1-20 of the Complaint set fmih above are incorporated herein by 

Through the fraudulent acts described above, Defendants wrongfully exetied 

dominion over the Patents, thereby depriving Mr. Margolin of the use of such property. 

23. The Patents and the royalties due Mr. Margolin under the Patents were the 

personal property of Mr. Margolin. 

24. As a direct and proximate result of the Defendants' conversion, Mr. Margolin 

has suffered damages in excess of ten thousand dollars ($1 0,000), entitling him to the relief set 

-4- R.A.000004
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forth below. 

25. 

reference. 

Claim 2--Tortious Interference With Contract 
(Against All Defendants) 

Paragraphs 1-24 ofthe Complaint set forth above are incorporated herein by 

26. Mr. Margolin was a party to a valid contract with OTG for the payment of 

royalties based on the license of the '073 and '724 Patents. 

27. 

28. 

Defendants were aware of Mr. Margolin's contract with OTG. 

Defendants committed intentional acts intended and designed to disrupt and 

interfere with the contractual relationship between Mr. Margolin and OTG. 

29. As a result of the acts of Defendants, Mr. Margolin's contract with OTG was 

actually interfered with and disrupted. 

30. As a direct and proximate result of the Defendants' tortious interference with 

contract, Mr. Margolin has suffered damages in excess often thousand dollars ($10,000), 

entitling him to the relief set forth below. 

Claim 3-Intentional Interference with Prospective Economic Advantage 
(Against All Defendants) 

31. Paragraphs 1-30 of the Complaint set forth above are incorporated herein by 

reference. 

32. Defendants were aware of Mr. Margolin's prospective business relations with 

licensees of the Patents. 

33. Defendants purposely, willfully and improperly attempted to induce Mr. 

Margolin's prospective licensees to refrain from engaging in business with Mr. Margolin. 

34. The foregoing actions by Defendants interfered with the business relationships of 

Mr. Margolin, and were done intentionally and occurred without consent or authority of Mr. 

Margolin. 

35. As a direct and proximate result of the Defendants' tmiious interference, Mr. 

Margolin has suffered damages in excess often thousand dollars ($10,000), entitling him to the 

relief set fmih below. 

-5- R.A.000005
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36. 

reference. 

37. 

38. 

Claim 4-Unjust Enrichment 
(Against All Defendants) 

Paragraphs 1-35 of the Complaint set forth above are incorporated herein by 

Defendants wrongfully obtained record title to the Patents. 

Defendants were aware that record title to the Patents was valuable, and were 

aware of the benefit derived from having record title. 

39. Defendants unjustly benefitted from the use of Mr. Margolin's property without 

compensation to Mr. Margolin. 

40. As a direct and proximate result of Defendants' aforementioned acts, Mr. 

Margolin is entitled to equitable relief. 

Claim 5-Unfair and Deceptive Trade Practices 
(Against All Defendants) 

41. Paragraphs 1-40 of the Complaint set forth above are incorporated herein by 

reference. 

42. The Defendants, engaging in the acts and conduct described above, have 

knowingly and willfully committed unfair and deceptive trace practices under NRS 598.0915 by 

making false representations. 

43. As a direct and proximate result of the Defendants' unfair and deceptive trade 

practices, Mr. Margolin has suffered damages in excess often thousand dollars ($10,000), 

entitling him to the relief set forth below. 

WHEREFORE, Plaintiff Jed Margolin, prays for judgment against the Defendants as 

follows: 

1. That Plaintiff be awarded damages for Defendants' tortious conduct; 

2. That Plaintiff be awarded damages for Defendants' ul\iust enrichment; 

3. That Plaintiff be awarded damages for Defendants' commission of unfair and 

deceptive trade practices, in an amount to be proven at trial, with said damages being trebled 

pursuant to NRS 598.0999; 

-6- R.A.000006



1 4. That Plaintiff be awarded actual, consequential, future, and punitive damages of 

2 whatever type or nature; 

3 5. That the Couti award all such futiher relief that it deems just and proper. 

4 AFFIRMATION 

5 Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding 

6 document, filed in District Court, does not contain the social security number of any person. 

7 

8 

9 

10 

11 

12 
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DATED: August 11, 2011 

-7-

WATSON ROUNDS 

a thew D. Francis (6978) 
Adam P. McMillen (10678) 
WATSON ROUNDS 
5371 Kietzke Lane 
Reno, NV 89511 
Telephone: 775-324-4100 
Facsimile: 775-333-8171 
Attorneys for Plaintiff Jed ~Margolin 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b ), I ce1iify that I am an employee of Watson Rounds, and that on 

this date, I deposited for mailing, in a sealed envelope, with first-class postage prepaid, a true 

and correct copy of the foregoing document, AMENDED COMPLAINT (Exemption From 

Arbitration Requested), addressed as follows: 

Jolm Peter Lee 
John Peter Lee, Ltd. 
830 Las Vegas Blvd. South 
Las Vegas, NV 89101 

Dated: August 11, 2011 
Carla Ousby 

1 
· 
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OPTIMA TECHNOLOGY GROUP, INC., a 

l6· corporation, . 

17 Countercl.aimailt, 
vs. 

18 UNIVERSALAVIONICS.SYSTE~S 
i~. CORPORATION, an Arizona coi:Poiation, 

20 Counterdefendant 
. .. . ...... ....... · .... . . · ... < • 

zi .. o.PriM.Ai'.Bc!iNai·oci\r.iNc: -alii~: ·. , ...... . 
OPTIMA TECHNOLOGY GROUP .1Nc., a 
c·oq19tation, . 

Cro ss-Clilinant, 
23 vs. 

24 

25 

26 ': 

OPTIMA TECHNOLOGYCORPOR.A,TION, . · 
a CO:Ip(>.zation, 

Cross-Defendan.t 
· .... • " ,I • ~. I • ~ ~ ' • •' , ,_. ' · .. ; ··-·" . . . .. .. ~~ ., 

JURY TRIAL 1JEMANDED_ 

~sigrzed'to: Hon. Raner C. Collins 

. : 

i 

I 

R.A.000087



1 

z· 

3 : 

4 ' 

7 . 

8 . 

9 

10 

11 

12 

13 

14 : 

15 . 

Case 4:07-cv'-:00588-Rl-v Document 38 Filed 01/24/08 Pa~e 2 of 33 

OPTIMA TECHNOLOGY 1NC. a/k/a 
OPTIMA. TECHNOLOGY GROUP, INC., a 
corporation, 

Third-Party Pl!liiltiff, 
vs. 

TJ;rird-Party DefendanJS. 
~ :.·~· · · . ... ·. •' . ,,_r •• • . ' " · . •,'M··· I • • ···· . , .. ,,. , .· . ,. 

DefendantfC·ouritercJainiantJCross:-Clcilillant/Tbird-Party Plai~tiffOptinJ.~:jec~qlogy . 

Inc. Wa Optima TecpnologyGroup.In_c. (hereinhl;t~i' "Optima "),.by arid 1hrough unde:tsigned 
. . . . . . . . . ' • ' 

COUJ;lsel. her.el?Y sulnnits its'A:~ded·Aizswer. to· the Plaintiffs ¢(}mplaint'herein,' ~Deluding its . 

.· Counterclai;ns •. Cross-Claims. and 'T!Jird-Party Claims her.ein. 

As stated·in Optima's original Aruwer. ~ueto its contemporaneously.;.filc;~dMotion to 

Dismiss asserting that .Counts V, VI and. VII (ail to state a claim against ·o~tima, Op~ima ·. 

answers herein the general allegations of tlie Complaint, and those of Counts. I-IV, and will 
. . ·. . . . '• . 

. am encl. this Answer to ~wer G.ollnts V~ VI !llldl9r vTI· at such time, and to the -~xtentthat, the 
16 . 

· .. court herein. de_nies that Motion iii whole or in pm:f. $ee Rule 12(a)(4), Fed.R.CiY.~P ~ · · 
17 

18 . 

19 

The -following paragraphs ~ in respqnse to th(} allegations of the CQJ;Tespondi,ngly : 

numbered p~~graphs ofthe Complait;t~~ 

·rf' it :; »uct6RY . ABAG :···it J. J-Q ' .. . 1 • .. • • I!. . .. .. . Ws 
Deny the ailegat~ons of Plain~~$ I:iltrQQ.uctory Paragraph (page lline 19 through page . . .. . . . • ' . . ' 

\· 
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1 . ~line 3 of the Co11Jplaint), 

NATtfltt.Oj.ftm.ACtiON . :· . . .,.. ' ..... ... .. . . . .· .. _. ~ . . .. . .. 

1. Admit that th~ Complaint seeks d~clarations ofi~validity and non-infrfugement 

4 ofU,S. Patent Nos. 5,566,073 (the '''073 p~tent'~) and 5,904,724 (the '''724 P!ltent");2 Ad01it 

5 : that the Complaint'asserts claims for. breacl~ of.contract, unfair competiti~n anc;l nC?gtigeni. 
. . 

6 , .interference. D~ny validity of all such assertions an4 claims. De,:~.y all r~maining all.egations. 

u 

2_. 

3. 

4; 

TBE·fARTI~~ 

DenY. for lac~ oJ knowledge. 

A:dniit. A[fi!JJlativelyallege tha;f Opiima·Te.chnology Group In~. is als·o.)rnown:; 
. . . . . . . ' 

Denied. Affinn.ativdy alleg~ thatO~~a Technology Corporation (herehtafter ·• 

.12 . "OTC") has n,o rel!t~onshiP. ~hatso·everto Optima. 

. 5. Denied. AffirmatiVely ailegedthat Defendant Robert Adams-(".f\dains") is the . 

· Chief Executive· O#.icer of Optima. 14 

15. 

16 · 

17 

6. 

7.:;. 

Del).i.ed. 

Denied·. 

18 ::8.; .A.d@t ~h.aHh·e.·¢.o.m.P.-14ml. seeks declaratioD.s·of ~validity and non-infringement : 

19 t>..f t~C? ·~()73 pp.,t,¢~t .~4. ·~e ~-1.i4 p4!e,nt; and asserts Claims .f~ · breach. of contract, unfair · . 

2() . c~~p¢iilidn ~ij~.jJ~g\.f~~nt i.n:ted.ete.A~.- Deny validity of all.such as~ertion:s an4 clanns. Deny 

j)J .·· emai ·· • · aiie: -·fibns. 21 ... . r ... . , . ~ ...... P .. - .. . . 

22 9. Adi!lit that the Court has ~riginaljurisdiction over Coun:~si-IV" of the Complaint · . 

23 ;: ~sserting Iion-infrin~ementand invalidi1}'ofthe Patents (althoug)J. Optimildenies the assertions 

24 .. and validity of those claims) as to :Defendant Optima. Affu:ma?veiy allege that co-Defendant 

is 
.. · ... ..· . . •. .. ~ ..... 

2 The '073 paten~ and the 'i24pateJttare collectively referred to herein asthe''Pateri.tS." · 

-3-

\. 
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1 . QTC, to .the extent that it pUrportedly exists, does not own, or have any other intere~t in the 

2 .. P~tents. Deny that the Court hasjll,fisdicti~n over Counts V, VI and VTI of the Complaint, and • 

3 affumatively allege that Plaintiffl~ks ~Cle ;m standing with respectth~reto. Affirmatively 

4 . · allege that Counts V, VI and VII fail to state a claim against Optima is asserted in Optima•s ·. 

5 : Motion to Dismiss. De'ny ~hat ~e·{;.o1lrt has s.U:pplemental jurisdiction over Co.unts V, VI and 

6 . VTI of the Ct:~mplaint. Deny all remaining all~ations. 

7 :. 10. De~y. 

g: , 
; . . 

9 11. Admit th!ltthe '073 pat~nfis a:uJy and,_legally i.Ssu¥ .. ~n.d is vali<L Admit that a 

10 copy of-the '073 pat~nt is attached ~:E.Xhibi~ 1 io ~e Complain!. A9.Diit ~e '073 p_atent was_: 
~ · . . . . . 

11 . assigne~J:to ·op~a which is the cll{tent owner of the '073 paterit . Deny th~ OTC has ·any right 

12.: . or in:te:rest in the '073 patent. Deny allremairiing alle~ations. 

t-:3 12. Admit that the '724 pate~Os duly and legally issued and js valid. Admit that a 

14 · copy (!fthe '724 patent is attach~d as-Exhibit 2 to the Complaint. Admit the '724 patent was . 

15 assigne&to Optima which is the current :owner ofth~ '724:patent .. Deny'thatOTC has any right 

16 odnte~st·m the '724 patent. Deny all reinaWng all~gatioD.s. 

17 . 13. Admit that DefendantJed Margo~ at one time. gianted a Pqwer of.Attom~y to 

18 Optima. AdmitthatacopyofthePower·ofAttomeyis attached as Exhibif3 to'the Complaint:·. 

19 Admit .that the Power o.(A~omey appointed "Optima Technology Inc . .: Rqbert Ada:m.s, CEO" : 

2o . as Margolin's agent with respect to ~e-Ps.tents. Affirmatively allege that OTC has and had -no 

21 ' rigb;t or interest under the Power of A~ey,. Af.Iumativelyallege that the Powei: of Attorney 

22 . wa~ ·~etseded by an assignmen~ of the ·:PatentS to Optima prior to the ~n8: Of the. Complaint' : 

23 herein. Affirmatively allege tha:t ibe· Power of Attoiney was subsequently rev.oked and is. no 

24 . lon~er valid or in force. Deny a~:t~m:!l-ining allegations. 

2$ FACTS 

26 14. Admit that Adams conri:l?:uiiicated (as CEO of Optima) with Plaintiffs. counsel. ·: 

' ! 
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Affirmatively allege that the. tex.t of Exhibit 4 to the Complaint speak$ for itself. Den_y all 1 

2 _. remaining allegatiqns. 

15. Admit that Je4 Margolin communicated with .A.d~s (as CEO of Optima)1 and . . . . . . . .... . . . 

4 that Adams (as CEO.ofOptima) communicate<;lwith Plaintiff's counsel. Affumativ~lya~lege. 

5 that the text o~ Exhibit 5 to the Complaint·speak,.s for. itsel.f~ Deny ~lheniaini~ altegatiori:~. 

6 · 16. Admit Affirmatively. ·.allege. ~at A~s' alle_ged acj:ions as desc~bed in 

7 • Para~raph 1 (j of the ·Complaint were in iris capaci-ty as CEO of Qptima., 

g 1'1, _Admitth~tPlaiiJ.tiff is/was inttingfug on the Patents. Admit that-Adams (as CEO 

. _9.:: . o~ Optima) c<!mmunicated with Plaintiffs counsel. Affi.rlnatively ·altege th·aqhe text of . 

10 . ··Exhibit 5 to th_~ C.omplai~t $peaks for itself. Deny all remaining allegations~ 

1 i 18, ·A:d.mit ~t Adams .COJI1titUnjca~d (l!s .CEO. of Opti~a) with Plaintiff and its : 

-17 

13 

14. 

15 

16 

counseL Admit thatPlaintifffs/was infringing on the Patents. Affirmatively allege that the text . . . . . 

of Exhibit 5 to the Co~plaint speaks forits~lf. D~y all remaining ~llegations. 

19. Admit thit Adams comm:unicate\i (as tE.Q of Op~ma) with Plaintiff, ~nd its. 

counsel. AdmifthatPlaintiffislwas infringing on the-Patents. Denyalhetnain.ipg allegatio~; . : 

20. Admit that Ada.ms ~ommunicated (as CEO of Optima) with PlalntltJand its 

17 , counseL Af~ative~y allege that the text of Exhibit 6 to the Complaint speaks for itself .. 

18 Deny aU rem~~g.allegations. 

1_9 21. Admit ~t Adams couim:wiicated (as CEO of Optima) with Plaintiff .and its : . 

20 counsel. Affirmatively ~ege tb,at the tex.t of EXhibit 7 to the Complaint speaks for itself: 

2 ~ Deny all remaining allegations. 

22 . 22. Admit. AffU:m~tiv~ly allege: that ;f\dams'· alleged actions as described ·m 

23 Paragraph 22 ofthe Complaintwere in his capacity~ GBO of'Optima. 

24 •· 23. Ad.triit:. A.ffirQiati.vely aUege that the text of EXhibit 8 to the Complaint spe~ 

25 . for itself. Affirmativeiy allege tp.at Plaintiff. through its actions, has waived its rights Ul;lder 

26 Exhibit ·8 to the Compkifnt~ 

-s-
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1 24. Affirmatively allege tha.t the text o(Exhibit9 to the Complaint speaks for itself. 

2· Deny all remaining: allegatiol).S. 

3 . 25; Admit sec.ond sen.tence of Paragraph ·25 ofthe·Compl(Jintto the extent it asserts · 

4 · that the following persons ait~nded the meeting on behalf ofPlaintiff: DQnald Berlin, ~qna 

5 · Poe, Paul DeHerrera, FrankHU:mmeJ, Michael P. Delgado, and Scott Bornstein. Deny all 

6 ·remaining .allegatioJlS. 

1 . . 26. Admit that Ad.ams c.o1ll1llunicated (as CEO of Optima), w.iih Plaint,iff and its 

8 : ' 'co~sel. . peny aii remaining all~gatiO:ns . . 

9 . 27. Admit that Adams co~u#lcate~. {li$ .CEO of'Qptima). ~ith P~tiff and its · 

10 _ ¢o~~L p~ny all re~ainfu~ ~Uegll~o;D.S.. 

11 .2,8.. Deny. 

12 29~ A~t that Jed Margt;)lin communicated with Plamtif(. Deny all remaining·. 

13 • allegations~ 

14 30. Admit that.O:TG,. which is upon information and belief pwned and controlled by 

15 . Reza Zandian a/kJa Gholan;rreza ZandUtnjazi, may have been involved in· filing numerous 

16 and/ o:r frivolous state court lawsuits.· D~n)" allremaining all~ gatioris .. Affirmatively allege that 

17: OTC •. and any such lawsuits, are completely unrelated to Optima, 

iS 31. Aru.IDt that Adams cQmmunicated (as CEO o,fOptii:nli) wi~ Plam1iff and it$ 

19 . counseL A.ffimiatively allege that the text of Exhibit 10 to the. Complafnt ~pea~ {or itself. 

20 Deny all remairung allegati9ns~ 

21 

22 

32. · Deny for lade ofknowle~ge. 

33. O'eny J;'lainti:ff'.s ,;~onclusion" for lack of knpwledg~. Deny allremaining. 

23 · allegations7 

24 ·'34. Admit that Adams commuliicated (as CEO of Optipla) with Pl,aintiff and its 

25 counseL Affirmatively allege that the text of Ex}#bits ll and 12 to the Complaint speak for ·.· 

. 26 themselves. Periy ;ill remaini~g aile·gations. 
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1 35. Admit that Adams communicated (as CEO of O.ptima) with Plaintiff and its 

2 . counsel. Affirmatively. allege that the text of Exhibit 13 to the Complaint spe!iks for itself. 

3 . Deny all remaining allegations. 

4 , 36. .~d¢it ~bat Adams communicated (as CEO of Optima) with Plaintiff and its · 

5 . counsel. Del.J.y all.egations regarding commUnications to which Optimaw~s not a part}i'for lack 

6 . of knowledge. ~eny all remaining allegations. 

7 

8 

37. peny·(or la~k of knowledge. 

38. Admit that A~ams comm~u:~icate_d :(as CEO of Qptima) '\!Viih :P.~aintiff and its · 

9_, ~olin_sel. Af:f'inn,ativelfall¢ge that the text of Exhibit 14 to tlte C.omplfl.itzt SP.e-iJ.ks for itself. ' 

10 . I?eny all re~inin~-. all~g~ti6ns_ 

fl )9. ~d~t that Adan:tS -~~-~uni~ated -(as OEO of Optima) with Plaintiff and its 

12 counsel. Affj.rxru..tively allege thatth~text--OfExhlbit 15 to the Complaint speaks foi'itself. 

13 Deny alfremain'ingallegations. 

14 4Q. A_dniit that Ad~ communicated. (as C~O- of Optima) with Plaintiff and its 

15 counsel. Affir~ativeiy allege that the text of Exhibit 16 to ih:e Complaint:spea'+s for itself. 

l(i . Deny all remaining-allegations. 

17 . 41.. Admit. Affirmatiyely allege thanhe t~xt of Exhibit 17 to the Cohip.ZCI,int speaks· 

18 . fodts'elf. 

19 . 42. A,dtnit. Affirmat1v.ely allege tl;iafthe text of Exhibit 17 to the Complaint spe~kS 

20 for itself. 

21 43. A4mit. 

22' 

23 . 

24 · 

· ' .... ' · ... .~ :· ·· .. . ·. 
. . .. .. .• . .. t - . . . . . . ..... ........ . ~ ·· . .. . 

25 44. Opti~arepeats ~d res~tes ~e statements of paragraphs 1-43 above asiffuliy _ 

26 set forth herein.: 
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1 45. Deny· tllat Optima made an "unreasona:ble" licensing demand of P~tiff .. 

2 . Q:therwi~l' admit with r~spect to Optima. Deny tliat OTC has anr right or in.terest in the 

3 ~ P~tents. Deny all rem~riins allegations . 

.4(). :b~y. 4: 
s ·. 47. Admit that Plaintiff seeks a decla.ration as c;les¢r\"b~d · i.ii Pat"a;graph 47. of the.· · 

6 CO.mplatm. Deny tbatPlaintiff is entitled to such a.·d~cl.aration, ,Deny 4ll remaining alleg~tio~s. 

7 

s: 
. C.OJJNT'tWO : . . ... .. . . ·:· · .· ·. 

9 48. O.Ptinia .J;epeatS.arid .restates the $tatem~nts of paragrappg 1-4 7 above as if fullY' 

10 ·set ·forth herein, 

u 49. Denythatbpfuha·~4~~ "u.nreason,ilh~e" licensiJ?.g.demand ofPlaintiff. Admit . 

12 , with re.·s_pect to Optima. ~D!!li.Y that ()TC has-any right or interest in: the Patents .. Deny all 

13 . remaining all~gaf:ions. 

14 

15 

50. De9y. 

51. 4~mit that- Plaintiff seeks a tl,eclilration as described in. Paragraph 51 of the 

16 C~mplairit. Deny that'~l~intiffis entitled to such a declaratioD;. Denyall·reiD.aining all~gations .. 

17 

18 ' 

l9 . 52. Optima repeats and re~testhe statements of.par~graphs 1-51 above as iffuily 

20 set forth· herein.. 

21 .53. Deny that Optima m~de an "unreasonable" licenSing demand of Plaint,iff. ; · 

:2i ·oiherwise admit with respect t:O bp~. :Deny that OTC has a;ny. ·right or interest ili. the : 

23 :P.atenti;. Deny all remai.njng :a~legations; 

24 54. Deny. 

'is·.: ·ss. Admit that Pluntiff seeks'· a declaration as described in Paragraph 55 o.f the 

26 · CorfJ.plaint, Deny that Plamtiffis entitied to such a declaration. Deny all remaining allegations. · 

R.A.000094
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COUNIFO.UR 

Jl~llira~n·..J~~Q>,ent'f.~!·ii~itl of~ :~:~2.4 ~~fin.( 

3 56. Optima repeats and restate.s the statemep,ts of p~graphs 1:-:SS ab.ove as if fully 

4 set forth berein. 

5 . 51. Deny that Optima made an·"uilreasonable" licensingdemand:of~l~i.ntift Admit 

6 . with r~spect to Optima. D.eny that OTC· has any right or interest in the Patefts. Deny all 

7 . . remaining allegations . 
.. · 

g. 58, D~y. 

9·; 59. Admit that Plaintiff see~ a· d¢claration a.s des~ribed hi 'Paragraph 59 ~fthe 

1 0 .. : Corf1.plg.;?~t :Oeriy that Pliil.ntiffis. {lnt!tled to ~ucb.~ ~eclar:ation. D~ny all remaiirlng allegations~ : 

u c • . $ FlYJ~?t~·wm..~~YIN 
12 · D.efe~dint Optima has contemporai:leinislyfil~ aMotion to Dismiss seeking to dismiss · 

13 CoUJI.ts Five thrQugh Seven of the Complaint against it for fail'!Jr.e to state a claim. As such, 

14 . Defen~ant Optim~ will amertd this A1!swer an4 :respoJ:!.d to Co~ts V, VI and/or VU of the . 

1S • Comp.laint at such time, arid to the· ext~nt th~t, the Court herein denies ~at Motion in whole or 

16 · "m p~. See Rtile 12(a){4), Fed,R.Civ~P· 

17 GENERAL DENIAL 

18 Defendant Optima deities each all~gation o.f Plaintiff's Comp!aini not spepifi:cally . 

19 . admitte.d herein. 

20 EXCEPTIONAL CAS& 

21 This is an exceptional caseunqer ~5 U .S .. C;.§ 285. in which Defendant Optima is entitled 

22 .. ·. to its attomeys• t:ees a.ud costs incurred in·.CQnnectic?n Plai.n.#ff!s stat~d:¢lainls .in bringing this 

23 · action. 

24 AFFIRMATIVE DEFENSES . . 

25. Defendant Optima ~serts all avai~bi~ affirmative defenses ·under RUle 8(c), 

26 · . Fed.RCiv.P ., incltj.dJ.ng but not limited to those spec . .ifically de~ignated as· follows .(Defendant 
· ! . . . 

-9-

\. 
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1 . Optim11 hereby reserves the right to amend thi~ Answer at anytime that discovery, disclosure 

2 . or additional events .reveal ~e ~xistence of additionai affirmative defenses): 

3 1. With ~espect io Counts V, VI and VII of the Complaint, Defendan~Optima 

4 asserts those Rule 12(Q)(~) defenses :taised.in its cof!,temporaneously filed McJtion (o Dism.i~s 

5 . lnclu~g but not limi~d to: waiver; failu¢ to plead in accordance with the stanclaids 

6 expressed under Bell Atl4ntic Corp. v.; Twombly, -. U.S.___. 127 S.q. 1955 (2007); .faliure 

7j ·to es'tablish Article m standing; lack of jurisdiction; ~applicapility of California ~ll.W · to . 

8: Optil:n~; and fidl:uieto establish "~lawf).II" 9r·'ifraudulent'' conduct. as a predicate a~t to ,a claim . 
.! 

9 ; of California ~atutorY.Vnfair C~mpetitiori' (C~liforo1a.B'usiness.~dProf~sions code § i 71QQ 

10 et seq); 

z~ 

3. 

4~ 

f.-aches; 

Waiver; and, 

Estopp~l. 

1.4. JURX TRIAL DE.MAND 

15 Defendant Optima. demands a jury 1rial on all claiii:is an.4: issues to be litigatec;l in this 

16 matter. 

17 PRAYER FOR.RELIE~ 

18.·· WHEREFOR;EDefendantQptimarequeststh~t*eC,ourt~nterjudgmentinits~yo.ron 

19 Plaintiff's claims, deny Plaintiff any relief herein, grantOptitna·its atto~eys' fe~s and cos·ts. 

20 · p:utsnantto applicable law, including hut not limited to. 35 U :S.C.§ 285·,.and grant Optima Sl,lch 

· other and further relief as the Court deems reasonable and just. 21 

co· ·· :·n:uctAms. cRoss·:tLAIMS · ·TllilW:.mifx CLawsJ ...... UH. . ' '·" . • . ... ... . ·.::" ... · . .• , ... ,., ..... ..... "" ..... ··. -. ' 
Counterclaimant/Cfoss-Claimant.rrhird-Party Plain_ tiff Optima bring!! this civil action 

24 · a~nst Counterdefen.dant Universal Avioni~ 'System.S Corporation ("UAS"); against : • 

.2$ 

26 

-· ..... ~ · ... . . · ... 
I • .", • • • • • • ' 

3 Except wher~ othe:r:wise noted, all capitalized -terms he~in are as defined in the 
foregoing Amended AnsWer. : · 

-:}().. 
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1 . Cross-Defendant Optima Technology Corporation, a corporation ("OTC'), and against 

2: · Thii:d-::PS;rtyDefendaJ;lts Joacnim.L. Naim.er~dJane.Poe-Naimer,husband arid wi(~,.and Frank 

3 

4 
•; 

5 

6 

1· 

g 

9. : 

10 

11 

12 

13 

14 :. 

15. 

16 . . 

n 

18 

19 

20 

2.1 . 

22 

23 

24·., 

25 , 

.26 

E. Hummel and Ja:ne Doe Hutilmel. 

L. 

2 ;. 

:3~ 

4.; 

5. 

Ct;mnterclaimant Optima is, and at. all time.s. ~,elevant he~eto ~as been~ a Delaware 

· corporatiori:eQ.gagedfu the busines~ ofthe d~si~, conception (lnQ inv~ri.ti().D of synthetic 
. I . 

vision systems. Optima is·the owner of.the '073 :patent and '724 patent. .. . : . . . . 

CoUllterdef~n<!MtUi\S i_s., upon information, and belief~ aJ). Ari:iona corpQraf:ion who iS . 

h~~dq~artered !lJld4oc:~ :j)usin.ess in Arizona. 
. . . . 

(J.toss-Defendant Optiinii·t't<CJmo~ogyCorporation ("OTC'1 is, upon information and . 
. ' . . . . . 

b~lief,· a·Califomia oorporatl~)l. 
., .. . . . ····· 

Third-Party DefendantS Jtiaclilin L. N:aimer and iane lJoe Nainiet· (individually and . 

collectir ely "Naimer") are, upon-infot,Ination and· belief, ·hu,sbandand wife who reside · 

in CaliJomia. At all tunes ~leyant hereto, Naim~r was .acting for the·l;lenefit of his 

·marital Community, and was acting 'as·an agent, einployee, s~rvant and/or authoriz~d 

r_epres~ntative ofUA~; ~d withlri the course and scope ·of such agency, employment, , · 

service ~d/orrepresentation: Up~:m infonnan~n and.beliefNaimer is the President anq . 

Chief Executive OJfi'cer of UAS. .. . . . ' .· 

Third-PB{t}' Defendants Fnuil~: ~· H'llill.mel an~ Jane Doe Hummel (individually arid . 

collectively "Hummel") are;up.on information and belief, bu,sbat;ld. and wife who reside : 

in Wasl;tington. At all times . r~le,vari.t heteto, ilum~el W.~s ac$.g for.the bel;lefit of his· 

m~t.~ coinm.'u,nity,. a1;1d w.as ac~g as·an agent, eiDp~oyee, s~imt and/or auth~rized .. 

representative ofUA.S, l¢d:within the course and· scope of,$Ucb agency, etP.ployment, 

servi~~ an4Jor repr.esentation. Upon. information ~d·~¢1ief, Hummel j,s .an officer ot · 

mana~g !ls~nt of UAS. Upon info~ation and beljef; Hummel ~s the Vice 

President/General Manager of Engineering Research and D~yelopment fi>rUAS.~ 
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Upon information and belief, UAS, Nai:mer, and Hummel have transa~ted business in 

and/or committed qne or more acts in Arizona :which give rise to th~ claims herein. 

JURISDICTION 1\ND YENJ!E. 

The t;;tat~.ments of all of the foregoing paragraphs are iJ?.oorporated herein by referen~e · . 

as if fully s·efforth herein. 

T])e Counterclaim, Cross-Claim and Third-PartY ClaJ,m include claims for . patent 

infringenieiit~ildfo,r decla,ratory judgment relating-to owilets~i_p/rights in patents, whlch 

arise under the l.Jiti~d :~tates Patent La:ws, 35· tJ.s.c .. ~101 et se,q. Th~ ~ow;tt.in 

controyeciy is 1.11. ex~t;:s5 of$i ,OOO~Q()O. 

1~ ' . 9:, Jurisdiction of this Courti~ P:W:~11ant to 28 U.S.C. §§ 1331, 1367, 13~:8(a) and (b), ~d ' . . . . ·. . . . . . ·. . . . . . 

1:1 

12 

13 -

l<t ' 

-15 ' ' 

16 

17 

l~ 

19 ' 

20 · 

21 

22 

23' 

24 

25 ' 

·26 

10:. 

1:1. 

12. 

13. 

FACTS 

T~e stat~meJits of all (?f the. foregoing paragra:p.hs.are incorporated ~erein by reference · •· 

as if fuily set·fO:r:th.herein. 

Upon mfol;lll~ticin and belief, with actual an~ or construcdve knowledge. of the Patents 

UAS has soldan:dfor m,anufactured andlonised arid/or ad vertisedlpromoted one-or more 

products including· those products designated by UAS as the Vis'ioil.-1 .. ·tJNS:-1 ._and. 

TAWS Tetra in and Awareness -&. W aming syst_ems all of'wJ:\ich ilifr.iJige on·e. or the -

other of the Patents in s~t("~frlnging Products"). 

Optima infoQD.ed UA.S that the Infringin$ Products infringed upon ¢e P~tents~.pnor to · 

th~ filing of the Complaint herein. Upon mfoJ;mation ~d beFef, de8pite such 

no.ti~c~tion l,JAS h~s continued to sell. and/or J;nariufacture and/or ·U,se an(Itor , 

adveJ:tise/promote the Infringing· Products. 

UpoA infotmation. and beli~f: 

a. Na,imer was the moving· force who. originated UAS's concept of1he ·Jnfr~ging 

Products; and/or 

-12:.. 
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c. 

e-, 

f. 

Naimerwas.andis the Chief Executive OfficerofUAS, thereby controlling UAS. 

and its act:ions, includirig UAS.'s decision to create; develop, ~nufacture, 

market and sell the Infringing Products; and/or 

Naim.er lo;lew and/or shoul~ h~ve known of the Patents prior :to this laws~t; • 

andloi 

Nainier knew ofOp~ma' s ~llegatio,ns that UAS infringed upon the Patents· prior 

to this Iawsui~;· aild/.or 

Naimer knewofP'A~~·s.a~O.J?.S :in the na~e o fthosedescribed in Paragraphs 25, · 

Jl and. 33 of tli¢ <;omp_iaini .and participa~d, in aii.dfQr d.i.re.cted those l;JAS · . . ~ . ' . . . . . . 

actiQils/efforts; ~Ud/_Qr 

'I~ was at all tini~ wjthin ~.aimer~s a:utho.rjt}r lt!ldf()r ability ·io stop UAS's ; · 

coJ;J#nued design, developme~:it, manufacturing, ma,rketing and selling of the · 

Infringing J'roducts but, after Naimer knew of the Patents, the allegations that 

UAS infringed on the Patents and/or UAS's actions in the nature of :those 

described in Paragraphs25; 3t ·I,Ul(f 33 of the Complaint~ he di~ not stop UAS•s . · 

continu'ed design, deyeloJ?m.ent~ ~ufacturing~ marketing and. selling of the 

Infringing Products; and/or 

It was at all. times withi.ti.Naimer·~· authority arid/o·r 3.bility· t.o di~ct UAS to : 

redesign, revise ancilot: redevelop the .Infringin~··Products su$. tha~ th~Y would 

no longer infringe on. the ]?~tents but, aftet:' ~ainier kn,ew .. of the Pateri.ts; the 

allegations that UAS infringed on the Patents and! or UA.S'·s actions in the nature 

·of ~ose . desc~l>.e.cl in Paragraphs 25? 31 and 33 qi the.··CQmplalnt~ he did not: 

direct UA S to redesigil, i'e.v~sean¢:'oi redevelop th~Infi:inging Prl)ducts such that : 

they wo~ld no longer infring~_,()n ~e Patents; ~dlor 

·Naimer has conthtued to direct UAS•s design, development, manuf~cturing, . : 

D:larketins and selling oftheiil:fringing Produ~fs while knowing and/or-intending 

-13-
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14. 

for UAS to infringe ·on the P.~telit$~ . : . 

Upon information and belief: 

a, Hum1Jlel was ~d is the Vice Pres~de~t/G~ner:al Manager -~f Engj..ne~ng 

R~sear:ch ~Pt4 Development. of UJ\~, tbe.i"eby controlling iJ:A.S.'s design, 

develQpj:hent and/or man~facti.lre of tb,e l:D,fri~ging Products; an,d/ or . . ' . . .. . 

f, 

Hu.m.til~hvas intimately ~volved ~ U,AS's.deS?gn and/~r development o·~ ~e :_, 
i ! Infrin.ginfProd:ucts·; and/or 
I . . . 

, II~el 'kilew: .andlo.r.sbquld ·have ·known of th~ Pat~nt.s prior to tbis'tawsuit; I . . . . .. . .. 
: a.i:Idlor . 

: H~elkn,ew:ofOp.thniJ;;; :illeg~ti<>.ns::tha~ U AS'·infringed upon the Patents. prior 
• • • • •• • .. '• .- . • • J • • 

· to tlits l&W.suit; ·an.dtot . . .. ; : :-: 

H~el~ew ·ofUAS''s actions ·m:. th.7 Iiature·of th6s~ describ~d in Paragraph_s • 

25, 31 and 33 of the Comp'la.ilit and :participated in and/or directe·d those UAS 
. . ' .. '• . · . . . 

action~/ effo~; and! or 

It was at ali. times within Hlplimers iuithority andior ability to stop UAS's. ' . 

conti.Iiued de~ig9, developriienta,n._dlorman:tlfactuiing of the Infriilgih~ :ProductS 

but, aftet HUillll).~llcnew ofthe ·Pat~t~,th:~ allegations that UAS infringed on ~e : 

Patents and/or VAS 's·actioris.-fu the n~ture ~ftho~·¢ describe~ in Paragra,pbs.25_, 

31 and 33 of th~ .-complaint, he did ~cit stop UAS.'s. continu~d desi~~ 

deyelopnient &n-.4/Qt ixuinufacturi.ng of the 'Infringing P.r~ducts; .and/or 

It w.as .. a~ all.~s within HUmniel's .authi.)tity ai1dlor al:lility to diiectUA~.·to. 

redeSigti, revis.~ .;lndforredevelqp the· Iiifringing·P:COducts Stich that tli.ey ·wotlld' 

net Icing~ in.f;rih(~ Oil. ihe Pate#ts 'l:luti after N.ai~er la;lew of the :faterits, ~e 

aiiegati~D:StbatU~,4.S. iriftingedon the P.atents:and!or UAS's actions ihthenjlture 

of thos~ described in Paragraphs i:S .•. 31 and 33 of.the Cpmplaint; he did not ; • 

direct U AS to rede~ign;. t:evise and/or redev.elop the lnfringiFg Products such.that 

·14-

.··· 

R.A.000100



1. 

2 : 

j : 

4 
. ; 

5 

6 

7 

g , 

-9 ·: 

10 

11 

12 ; 

13 

14 

15 ' 

16 

17 

18 

19; 

20 

21 

22 

23 

44 
.25 

26 

Case 4:07-cv-00588-RC< Document 38 Filed 01/24/08 Pa~ · 5.of 33 

is . 

.16. 

17. 

18. 

they would nQ longer fufringe on. the Patents; and/or 

h... Hummel has co~tiniied to direc~- UAS's desig.n, dev.el~pment and/or 

man1,1facturing pfthe Infringing Products while knowing ·l!ndicir intending· for 
.· . . . 

VA.S t() .in,fringe·Qn the ·Patents .. 

U.A.S ~d Opti,ma enter.e€f: mto. tb~ ~on tract attache~ 'as ExiHpif8to t;h.e C,omplain_rherein . . 

(liereinaftet the "Co,nti;lcf') . Pursuant to and under ~e tenp.s ofthe. C~ntract, opt~a 

.proyided to UAS.a CQnffde:n,tial.po.wer of attomey(h~reht~fter.the, ".Power ofAttQrneY;) · . . . . . . . 
. . ' 

that jed ·Margolin ('\Marg_opl)")? as the inventor and then-~.wner o.f the: P~tents, ha4 

J>reyiously exec~ted. ~e Pp.w~r: Qf Attorney proVided, . in't~r ai~a; that Margoiiri_: 

app.ointeci ".Optima Te~hnology:iQ.~· ~:Robert Adams CEO~ ·as his attomey~in'-fact with· .. · 

re~pectto (inter alia)~~ ~aterits, 1Jnder its express terms, the ·Powe! o~ Attcimey could .• 

only l;>e e-xercised by ~optimiiTetbn"oJogy Inc.,.. Robert .Adams CEQ" and could only . 

·be exercised by a signature in the following fonil: ~Jed Margolin by Optima 
... 

Technology. Inc., c/o Robert Adru;ns, C:J30 his attomey in fact.u Optima had not and has : . . . . ' . . 

irot ~~:anr time. placed the Powet·:C?f Attorney hi the pub.lic domain or:()therwise provided · 

a copy of it, or made it·~vaita\)le, to. O~C. 

UA;S. thr9ugh its duly authorized agen~, employees and/or attorney~, provided the 

Pc:>wc;:r o-r' Attorney (or a c<;>py thereof) fu· OTC princ.ipai, director, c:>fficer and/or agent ·. 

Gh9lamteza Zandill!ljaii .. ~a Rt<za·Z~dian ("Zandian."). A$. of th.at time, neither 

Z.an.dian nor OTC had e:v.er ·ree:eived, been privy tot ?b.taiii.ed or had knowledge of the 

Power: of .Attorney. 

otq qoes not .hav~, and :h.as never.·hf!d, any right, interest or "Va:lid Claim to an~ right, 

titl~ or interest In. or. to eitb~rthe·Patent_s or the Power of .Attorney~ 

UAS, ·by and through its alithpri.zed ag~nts and attorneys Scott Bomstein ("Bornst~m") 

and/o.J; Greenberg Traurig~ LLP (''Gr'), info·pned, dfrect¢, advised; assisted, 

associated, agr~ed, conspired a,ndlo~ engaged in a mutual undertaki.Iig with 
. I 

-15.-
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l9; 

20. 

~1. 

22. 

. 23. 

24. 

Zandian/OTC t9 record the Power of Attorney with the U.S. Patent and Ttade~aik 

Office (";pto~).in the name of OTC, 

UAS ~ew or .sbou.ld h.ave.J~nown that the Power of Attorney coul<f not be rightfully : 

exercis·ed by OTC/Z~dia~ .andie~r record~. with ~.e .. PTO as: 

a. U:AS had l;>een ~dvised.and/oi' k:il.e:Vi th.at 9tC w:~ a different corporate entity 

~'.'Optima Technology, Inc" .as listed in the ~ower o( Attorney; and/or 

b. UAS h;adbeen advised and/or kn~w that"Rq.beriAdams"·was n:cit. ~~en,t ?f · 

einp(oye~ pf pro &Jld; thus, the Power pf.Attom~y could not be rightfuity 

exercised· by Zand.ian on behalf pf OTC; andlo:r: 

c, ' b.A.s h~.~ bee~ advised andior laiewthat ore had no rightor interest wliatso,~ver. . . . . . ' . . , 

i,n' the Patents·ohh~ Power of A,ttomey, 

Based upoJl. th~ information, direction, advice and· assisiance of VAS, Zandian/OTt 

pro~eeded to. publish and r~co'rd th.e Power of Attp;rney tO · and with· the PTQ {in 

Vir~a) as a docu1;11ent in. support of a .claim of ~signmentofthe Patents to OTC (the · 

"Assignment''}. As a re~ult thereof, the AssignmenJIPo~ei' of Attorney ha'\'~ ~eeome 

Part oft~~ public PTO record ()n which· the U.S: Patent .Qffice, the public and third 

parties rely for information regarding title t~ the Patent~.· 

~9bert Adams · and Optima did not execute, record· or autliorize the execution or ' 

recor®lgof my doCuments pUrporting to assign· or transfer title and/or any interest in . · . ' . . . . . . 

the Pate;nts tO OTC with the PTO. 

UpC?ninf<;)miation.andbelief,Zandian.executedsu~documentsby(interalia)utilizing 

:1lls signa:~~ ~n_._behaJ! ofOTC an,d mis.::stating that ?andia.n/OTC was exerciSing the· 

Po~er of Attorney. as ~e "attorney in. fact'' of Margolin. 

Had U AS not ptovid~~I<lbe Power of. Attorney to Zandian/OTC, OTC would n~t have .' 

been ahktQ.r¢oid.it·asa purported .A.ssignm~nt with the PTO. 

The reco~g o(the. A-ssignment and Po~er of Attorn~ with the PTO: 

-16- ; 
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a. Aie circumstances unde:.; which reliance up·on such reeordings. by a third person 

is reasonably forese~;tble as .the open publiC records of the PTO are regularly and · 

.normally referred to and/or relied upon 'by persons in det~rminin·g legal rights 

with respect to patet~:ts {inciuding ~ssignn:i:ents~ ~sfers of rights and licenses 

relating thereto)~ and eval:uatingsuch rights wit:J?. tespec;t.to valuation, negotiation ' . 

and purchase .of rights with respect to patents (mq~.~Qing 84signments, transfer~ · ; . .. ' : . . . 
of rights .and licenses relati.irg thereto); and/or 

8 : h~ · Crea~ a clo~d of ti~e; .~ impairment of ven~®.:r. ~dioi iui ap~earance of 

9 

10 

) .) 

12 

13 

14 

15 

16 

17 

18. 

19 

20 

21 : 

22 

23 

24 

25 

26 : 

.d. 

f. 

g. 

h. 

l~ssened. desirability f9t p:urch~se, ~ease, license:or other dealirigs With ¥~sp~ct 

. to the. P.atents .and/ot 'i;to~~r .o~Attpiney; and! or 

Pre.vent ~d:lor imp~r. sal~ !IJid/odicen~ing o~ ~e Patep:ts; .. 211dfor 

OiherWj.se impairancllo.r ·~essen the 'Value ofl;he:Pa:tents and/or any licenses t~ be • 

is.sued with respect t<?·them; .and/or 

C.ast doubt upon the. eit~.nt-of Optima's mterests in .th~ :Patents and/or uil.der th~ . 

Power of Attoriley ~ela~g thereto and/or upo~. Opt4r:la,s power to make an, 

effecti.ye sale, assigmpen~ ·license or oth·er ~ransfer of tights relating thereto; . ' 

and/or 

Caused. damage· and 'h~ t!) Optinia; and/or 

Reasonably necessitated.andior forced Optima to preparel!Dd recor<l documents • 

with the PTO atb~mpt~g to correct the public record, r~gai:~g Optima's pghts . . . ' . . . . 

with re~pec~· to the ;pa~nts aJldior the ·Power of Attorney for which O~tim~ 

i:il~re<f stibs4uitial ~xpenses (a·ttomeys' fees an4 ~~), in:the prep~~ti()n ~nd ·: 

re9ordingthetoo~ ~d/ot 

IrtespectiveofOptim!l 's fili,n~s·with the PTO, created a t:pntinuing cloud.oftitle, 

impairinent ofvendj~iiity, etc. (ali discussed Di the foregoirig paragraphs) and 

continujng harm ~o Optima reasonably necessitating and torcin·gOptin:ta to bring 

-17-
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26 :~ ~ ... : 

its.declitra,toryjudgment cross-ciaitri a:gainsfOTCherein to declare and esta~li~h . · 

tr:ue and prop.er·title. to the Pa.telits. for which Qptima has incurred and wilfincur·' . 

substan,ti3l ~.enses (attorneys' fees._ii~d c~~s) -~the prosecution there<>:~:: 

Upon infotmatioi( aP.d belief, UAS ptovided.addiuonal informati9n to Zandian/OTC . . ' . . · · ·: 

rega.r9ing; or ofthe:-same nature as that di.Scuss.¢<:1··~,-Pfi:Illgraph 33 of1Uld. Emi,Qiis_ l4~. · 

.15 and~i7to·the ~ompl(linthereW., 

-qAS JJ;\a:de the Qisdosur,es (intf!r· alia) -~ a~k,ii6wiedged_in ·its Comp~aint herefu.::-

:Upori ~fon~_ation ~d b~lie~. UA~ afso made th.e ~~.scl~~l]feS alleged' in Parag:apll .. ~4 ':, · . 
of~ and~ E~i(>it 1~ ~~Md to,~~ :Cpmplaiiit. 

~Y'frli.ng~ts C~iriplaint.'~p~ pf.the.o:pen p~blic reco!~..i!i tlllsca~~; UAS'dis~Ios¢d·th~ · 

co.ntent ·theteo.f ll;nd the 'E4hib.its attaqhed ther~to. . . . . . . . · . · .. . . 

'I)._e actions .of:.UAS and OTC herein· vief:e motivated by s'p~~~. maiice aiuif9dU~will 

toward Opfima.and were f~r the purjjose of and/or-were intei;ld.ed·to interm.edi:Ue with, :, 

interfere w~th; trespass upon andlor:cause·Kann to .Optima~ s ·n~ts in the Patents a.D.dJor 

under the PoWei: of· Attorney, andlot with knowledge that such mtetmeddling, : 

interference,Jrespass and/or haim WaS SU~staiitialf.r. certain to bee~. 

Upon infoi:matiori. an~ \?elie.f, OTC iritends to.cont4l;~e to compete·, intetfer~~ a.Ii,dtor. 

attemptto compete.and/orinterfere wii:h Opt::ima r.e8llf4ingthe-Patents and/or the-Power 

·of A.ttol"ll;ey. At this time, however; Optima is .tinawa,r~ _of any actual attempts yet m,ad~ . . ' . . . . . . .. 

by OTC to pilrportedly Ji.ce~,e; seU ·or othe.rwise- transfer rights regarding the Pat~is 

unde.r its purported.As-signmeri.t/Power of Attomey{as r:eqord~d with the PTO)_. If~d ~ · 

wb~n Optima. b_ecom.es ~Ware of such actions, :~t wiil tim~ly seek to ame~4 :an:d 

supplemei;lt the Counterclaims, Cro.ss.,Claims, ·njr4-Party Chums and/or· reme~Ji¢8 : · 

herein as ne9es_sacy .an:~ appljcable. 

:· • 
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COUNTl 

fA TENT INFRINGEMENT ·. .. .. . •. ' . . 

The statements· o~ tUl ~f#le fore~oing paragraphs.are 'in~c;>~ted h~~ein by reference · 

as if fully set fortb herein. 

TJ:ll~ is-a cause of acti.<in:f.ox .pli,tent infringement under 35. u~s ,C: § 271 et s.eq. At all 

rele_varit times, UAS had a'cfua1 a,nd constructive knovile~ge 'of the P-atents in suit 

irtcluding the. scope ang cla4Q covera~e ~ere~f. 
I 

UAS's. aforesaid activi~e~ ·c.o:g._stj'f;nte a direqt, contributqry &ltd/or ind\l,cement .of . . . :· ·· . . . . . ' 

i~fr~~e:ment 9f the afore~aid.:P<ftell,'tsjn :viola:tion o~·'35.· U.S.~C~ :.§ 77l et seq. U.AS's . 

afOresaid· injringement is. and. has, a_t all J;elevant iiilie~;. beel).w~l,lfut and knowmg. 

·Naimei.and H~el, thi'q.u-gh t~eir. .forgo~g actions, actively ai.d,ed, a,nd abetted and. 

lmiiwmgty,aJ;J.dlor m~entio_nally jndU.ced,_. and specifically ln,~nded to in4uce, UAS's 

dj.tect infringement ~esp~te . their 'kn~wledge of the. Patents. 

Qptim~ has ·s~ff~red ~d will contin:ue,to ~er immediate ~d ongqing irreparable and .. 

actualharm and monetary da,m~e-~~:a.res.ult ofUAS 's, Na.imer's.andHummel' s willful 

patent infringement in an aui:qUJit to· be.proven at trial. 

COUN'f2· 

BREACH OF CONTRACT · . . . . . . ·. 

Th:e sbrtements of aU of the . .foregoi.J:tg paragraphs aie ~cQrp~;rated het.ein by referenc~· .. 

as ·if fully .set forth herein~ 

Th~ is .a-cause of action for breach of~ntract against .UAS p:pr~antto Arizona law . . 

UA S 's actions ·constitUte on:e·OI' ·more:breaches of the contract a,~aphed ·as Ex:hibit.S to 

*e Cpmplaint herein. 

As a result th~reof, Optirtia ~~ s~t;f~~ and will :continl}e to der immediate 3nd . : 

ongoing ~ann and mo~.eiary damage in an·amol,int to be vroven at t:rial. 

R.A.000105
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CO'UNT:3. 

BREACH OF THE IMPLIED COVENANT 
OF. GOOD.FAITH AND .FAIR DE4LlNG 

The· stateiiients ot _all Qfthe foregoing. Paragraphs ~e in_corp?.ra~d herein by re~mnce. · . 

as if fully set forth herein. 

rm:s is" a ca~se qf action fl)r ~reach of the hnplied covenant of go·o~ faith' and:flii.r • 

dealing agains~ UAS pursu!Uit t.o Ari?;ona Jaw. 

Under Aiizonalaw,-evecy-contract contains ;m implied covenant of goOd faitq aiid.fafr : . . . . . . . 

dealin$, 

UAS's aetions .c.o.~nhlte -on~ Qr -more t;r~aches pf covenall.t of goo4·faith ~d fait­

.deali:il.g present and ~pli~.d in. the contract. attached~ ~- E:~b{8 to th~ ~b~flatnt 

herein. 

As a result .tllereof~ Optima has sufferei:i and wilt · con~nu~ to suffer imm~Aiate -and .. 

ong;oing harm ~d monetary. dBmag~- in an amount to be·.proven at trial. 

COtJNT4. 

NEGLIGENC,.E 

The statements. C)f ~ of the f<?regoing paragraphs are incorporated herein by referen?C 

as if fully set·rorth here,in:. 

This is an cause e>fa~on for .. ~eg{igenqe against UAS pursuantto the law of New Yp~ . . . .. . . . . 

Dela~~e, Canfof'Qia, Virginia or Ari-Zona. 

UAS owed a 4uty of care to Optim!l as. ~-resUlt ofEXbibit8:to :tlte Complaini herein, and· ·. 
. . 

the obligations ctea:~d therein and/ot:relating thereto. 

UAS breached thes~ duties thrOugh its f~regoing action~ ~s .alleged :be rein, inc~udiP..g buJ ,: · 

·not limited to: 

a. UAS's. inclusion in ari openly•acce.ssible p.ubJic re(:Qrd the allegati.ci.ris ef its • 

Complair.zt; and/or 

-2(). 
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1 

2 ' 

3 ; 

.4 

5 

6: 
'1 

8 
1, .. ', 

49'. 

9 

10 , 

11 : . 

12 :· so.~ 

13 -

14' 51. 

15 . 

16' '. 52. 

17 

18 53~ 

19 

20 '· 

21 

22 54. 

23 :s:s. 

24 
25 

26 : 

· .. 

~. UAS's inclusion in an openly-accessible pP.blic record the exhibitS attached to · 

Vte Complaint; anclfqr 

~\ iJAS's provision ofa C<?PY o.fthe Power ofAtto:rney prior to .and/or as a result · 

ofUJ!..:S's service of.:the Co~plaint (with Exhibit '3 th~to) upon O::fC; andlor · 

.:1,. UAS'_s informing, clfrecting, advising, assistiilg an4 .co~irin:g of/with 

Z;tttdia:n!OTC to Iecord the .Power of Attorney with t~e U:S, Patent and 
! 

AS. !l.res'!llt thereof; Optim!l has s~fere.d anq wili 6o.tttini:re t9 stiffer immediate and · 

ong.Ciing harm and monetary daii;lage,:m·.~.;unqunt to ·l>~ prov~n-~t-triaL 
. . . · · l • .. • • . 

COpNTS. 

DE.CLA.R,ATORY JtmGMENT 
'. . 

11)e statements of all of the foregQing paragrap]ls are inCQ~Qrated )lerein·by reference . 
· .· . . . . . 

as. if' fully se~ forth herein .. 

Thi~ is a c.ause of action for'dec~tocy:judgment under 28 U .s..c .. § 220 i et seq against · 

OTC~. 

Qptiina 'Yas at all time~ .relevant hereto th~_rightfu1 hold.er of the Power of Attorney and 

the tight~l owner of the Patents. 

By·virtUe ofOTC's recordiJig ofthe Assi,gnmeJ!.tand Power ofAttom~y with the:PTO, · 

a cloud of title, impairment ofvendil>.~ty, etc. (as otherwise all~g.!:ld above) eXists With • 

respect to Optima's exclusive ownership.rights relating to theJ>ate~ts·_andthe excllisive · 

right~ under the Power·of Attllmey~ 

An actll;~l .at)d live controversyex:i~tl; between OTC and Opii~a: 

. Asaiestilt thereo~ Optima reqllests a 4.eclaratiori~f rights with ~:espect:~ the foregoing, 

in'Cluding but not limit~ to a decla~tion that orq .haS no. i~terest or rig]lt in either the .. 

Power of Attorney or ~he Patents, -that. OTC' s filing/reco~ng of documents with the ·. 

PTO. asserting any interest or right in ej!Jl~i the p·owet of Attorney or the Patents was 

-.21-
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1 

~ : 

3 ' . 

4 . 

5 . . ~6, 

8\': 
.9:: 58. 

invalid and void, and ordering the PTO to correct cu;Ld ex,~unge its records with respe~;:t · 

to any such claim made by OTC. 

cpPNT6 

INJURrdp~:!~if§J@QPtS.WNPER :o,.:m~ 
The statem:ents·ofalloithe fOregoilig p8J:a&f!lphs a,re incorporate(! her.ein byTeference 

as if fully set forth. he.rein. 

This is a cause ofac.ti~nfor:jnjt,rrious falsenood and/or s¥fide~oftitle again~tOTC.~d . . . . . . . 

UAS pursuant to the law .of New York, De~aw.~~ei. Caiifornia, Virgi.nia or: Arizona. 

The ~ctions ofdTC and/or UAS, as a:Ueg~d~b~V.e; 

10 . a. . Ate/w:~fals~andior.disparaging $tat~inent(s) and! or publicat:lon( s) resulting ill . 

1l 

12 

13. 

1;4 

15 

19 

17'.\ 

18 . 

19 

20 

21 

22 

23 

24 : 

25.: 

26 

b. 

c. 

d. 

.e. 

t: 

a.n i.mpaitWenJ O.f vendibility, clolA<l ~ltiu~ and/or a ~sting ofdoubt .on the . 
v~J,idity .of-Optima's right of ownership in the Patents and/or: rights under th~ , 

Power ofAt.tor:neY; and/or . . . 

Are/were an effort to p~tsuade third.parties.from dealing with Optima, and/or to. 

}).arm to interes.ts.·ofOptiina, regarding the Patents and/or the Power of Attorney; . · 

and/or 

Are/were actio~s for which ore .and uAs fores·aw ai:i.d/or should have 

reasonably foreseen that the false. and/or diSpll!Sging statement(s) ,and/or ·. 
. . . ~ .·. . 

p~blication(s) wopld likely deteqnine· the conduct of a ~ird .party. wi(h respe.ct . 

tO", or would othezwise cause h~rm to Op~ima's pecuniary j#terests with respect 

to, the purchase, license ur other business dealin~s re~aromg Opt:iJ;D~'$ right i~ 

the Patents and/or ~g~ts un.dert:he ,~ower ofAttomey-;·and/or · 

. Are/were with knowledge that the s~tement(s) and/or publjcation(s) was/were. . 

false; and/or 

Are/were with lcnowledge oflhe disparaging.nature ofthe statements; and/or : · 

Are/w~re in reckless dist:e~ard ofthe truth pr falsity ofthe s~tement(s) and/or 

-22-
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.59. 

6Q. 

61; 

62, 

p~llcation(s); and/or 

g. A.re/were in reckless disregard with being in the nature .Of disparageme~t(s); 

and/or 

h. 

i. 

j. 

k. 

Aie/were mo:tivate4 by ill will toward Opti~a; and/or 

Aie/were motivated b:y an intent. to injur~ Optlina; ~d/or 

Are/were. co!DlllJttea. with an int~nt to interfere in aD, unprivileged manner with ; •. 
' . 
' 

Opdma'siilterests;&l;ldlor ! 

Ar_~/w.ere cqmm.itt.ed wi~b negli,g~ce ~egard_j.ng the tnith or falsity of th.e ; 

statem~nt and/or-p'ubllc~non and/or-with bell.;ig.:i,n ~h,.~)~~1:Qre of a disparagement. · . ' ' . . . ' . 

As a result :theTeo~ Optima, has suffered ~d w1il conti~liQ tt> .suffer immediate. and . . . . . . . . . . •. . 

ongoing .harm llri:d rilon~t!fry d8lJlage in. an. amo~t to:·b.e _P.rc;r~eil at triaL 
' . ~ ' · 

-COUNTJ, 

TRESPASS TO CHATJ;ELS 

The statements of.allofth(: foregoing paragraphs a:re .itiqo_rpfn'.ated herein by r.eference · · 

as- if fully set. forth here~. 

This is a cause of a:ction foJ; trespass to chattels a·gii;inst OTC imd UAS pursuant ~o the 

law of New Yorlc, Delaware, California, Virginia or-A.riZon,a. 

The actions of otC and/or UAS., as alleged al;love: 

a. ¥elwere intent:loJJ.al physical, forcible and/ or'unlawf'Q.l ~tetference with .. ~e use 

and enjoyment Of ri~hts to the .Patents and/o~ Power ·9f Attorney possessed by. 

Optima without justification ot: consent; .~d/or 

b. AielwereJ>o&~essi.on:.Qfand/orthe exercise 9-fdom,.iJPonoverrightS.to thePaten.ts ' · 

andlor.Powt:r of.AttoJ:IleY posse.ssed.. by Optima 'Without juStification or· consent; 

aJid/or 

c. Are/were int~onal J)Se ~d/odntel1:!leiidling with rights to the Patents and/or 

Power of Attomeypos.sel;lsed by Optima without authQriZation; and/or 
. . . . ' 

-23-
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63·~ 

64 .• 

~5. 

66. 

~· Resulted in deprivation·of9ptima's use of and/or righ,t~ in tb,.e Patents and/or·. 

Power of Attorney for .a substantial time; and/or 

e. Resulte<Jin impair.ment·ofthe.condition, qu~ity apd/oi' value·of;Optim.a'-s use of 

and/or ~ghts in the Patents and/or Power ofAttomey; andi.Or 

f. Result~ in ~arm to the iegally protected.iJ:!teiesis of<).ptiin~. 

As a· res].llt thereof, Optima lias suffered and w11t con~nue to. ~ffer inuiiediate an~ 

ongoing harm and mone~ry damage in an am:ount to 'Qe..-pr().veri·at·trial. 

COUNI·S 
~ . ,, .. 

I1JWAIR COMPETITION 

The statements qf_all i:if.tb:e f()rego4lg pa,ragraphs 4re incorpOra.ted herein by referent~ · 

. as .if·fully set fo.rth .b,~rein. . • ' •' . 

This is a cause: of ~ctl~ri. for W,lfli'ir comp~tition aga~st QTC ~d UAS ptlrsuant to the.· 

common law of·N~w York., Delawa_re, Califo~a. V~ginia or :Arizona. 

The ~ctions of OTC.and/or '(]AS·, ·as alleged· ab<?ve: 

a. Are/were anunf~ inv~on and/or infringe~~t ·()f Optio:)a;·s-.prpperty rights/of 

commex:cial value with respect to the Patents a~d/of .tlt'e Power of Attorney; ·. · 

and/or 

b. Are/were a misa~propri~ttion of a benefit and/pr property right. belon.ging t.o 

Optima wi~ r~ect to the Patents and/or the. Power of:Attorne;y; a.n¢'ot 

c. Are/we~e a deceitancllorfraud upon the public. with t:especttothe.true owilership 

and other rjgh~ ·of Optima relating to the Pat~ts and/or the Power. of Attomey; 

indio~ 

d. Are/were •ikeiy to cans¢ cop.fusion of the p~blic With respect to the true 

owne~p and oiheri:iptS,,ofOpti.marelating to the Pa~en:ts and/or the Power of · 

Attorney;· an.dlor 

e, Will cause a~dlor.are: -likely to cause an unfair diversion of trade whereby any ' ; 

'-24- -
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67, 

:68·, 

69.~ 

70. 

potenti~l purchaser of a license or other rights from OTC with respect to the 

Patents and/or Power of AttQrneywill be cheated into the purchase ofsomethiilg 

whic~.it is not in fact getting; and/or 

f. Are .iikely to.divert the ·trade ofO'ptima; ~mdlor 

g. Are likely to cause .substantial an'd in:ep.~ble harm to Optima. 

As a result thereof, Optima has suffere.(l an9 will conJ:!.nue to suffer immediate and · . 1 

ongo~g bartn.and monetary damage in an ~'ount to be proven at triaL 

COUNT9. 
~\ · ' :· . · . •.. : . 

UNFAiR AND. DECEPTIVE COMPETmON!BUSINESS PRAtTlCES 
' .. .. . .. . . . . ... . . . 

The stateme~t~ of a,ll of the foregoing pa:ra~~b~ 8!e incorporated he.reiil by ~f¢retice . 

as if fully seH!)rtb·herd.n. 

This is a -ca:qse ofaction for unfair and deceptive co:tppetitionlb~ess practj~es .ligirin:st 

OTC and U~S pu,rsuant to the statutorylaw of Delaware, 6 Del. C. §2531 et seq. to the 

extent S)lch statutory scheme applies in thi~ ~ttet. 

The actious of OIC and/or UAS, as alleged above: 

a. Are/w,ere those. of a person enga:geci in a course of a business, vocation, or • 

oc«upation; .and/or 

b. C~nstitu.te a deceptive trade prac.tice;. a.ndlor 

c. Cause .a likelihood of con.fu$ion ()r ·of misunderstanding as ·to affiliatiob, 
. . . f; 

co:ime.ctiori, or·.a5sociation with, o.~; certification by, another; .and/or 

d. Rep~;'esent that goods or seryic~ h;iV~ sponsorship, approval; c4arac'teristiC!;, 

ingredients, P.,ses, benefits; ot: quantities. that they do not have, or that a persori 

has~ spo~orsbip, approval, sta~, affiliation, or connection that the person does·. 

not have; and/or 

e. Represent that .goods or services .are of a particular standu.d, quality, ·or grade, · 

or tha.t goods are of~ pa¢cular style or model, if they are of another, and/or 

-25-
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~1~ 

72~ 

73~ 

74. 

i;,.. 

76~ 

7t 

7.8.:. 

79. 

80. 

f . Disparage the goods, services, or business ·of another by false or misleading 

representl!tion offact; and/or 

g_ Were conduct- which similarly creates a likelihood . of confusio4 pr .o~ 

misillidei's.tanding. 

As ~ result thereof, Qptima h.a~ suffered and will .contin11e to suffer immediate and . . . . . . 

o,ngoing harinan4mo;r:~,e.~ry damage. ina.n ~onnt to ;be proven at trial. 
. • . ! 

To the extent O~iim~ i~: ~n~tJed to diu:o:ag~sund~r De'la,ware common-law it is further : 

entitled to treble Ql!WilSes purnil!D~. to 6 Dei. C. §2533(c) . 

Optilna is entitled touyt,qt9dve.relipf·p~-atift~>~ DeL¢. §2$33(a). . .· ... ' ... . . . . . . . 

Th~ ac~ \ve~ a .willf~l decep~v~ trade ptac:#:~ ~rititiirig Qp~a tp itS attoqteys' fees . 

and c·osts pursuantto 6 PeJ.C. §25.~3(b). .. . . . . 

ThiS matteri~ an "~xceptjonal" case also e."'titling Qptinia:tQ its attorneys fees pursuan~. 

to 6 Del .. C. §1S33(b). 

COUNT·lo • · .... 

~~.e:Q~§.PikA¢XTQ "ffl~: ~14?~ ijj:BUSJ.NEsS 
The statemen~s ofaiJ. ?ftheJo.regoing paragraphs are incorporated herein by ~ference , 

as if fully set forth herein~ 

l'h.is.is a cause of actio~ for unl~wfu.l co~pilJlcy to iii jure trade or busines.s againsfOTC · 

and UAS pui'.Siiant tot~~ statutory law .of Virginia, Va. Code An;n. § l8.2-499 an9 

§ 18;2-500~ to the extent such st;a.tutory scheme applies in thls.matter. 

The ~ctjo·J!.S ofOTC and llA.S, ~s.alleged ab.ove, were those of two or more persons who 

co~bine~, .associated;.agreed, mutuaU)!' '!Uldertook and/or acted iD concert together·'for ·. 

th:e p~:ose of wi1.1fp.lly ~4 malicio'\lsly injuring Optiina and its trade and/or business. ·. 

As 3: result thereof, Optini;a. has:. suffered an·d Will .continue t9 suf(er immediate· and ; . 

!:mg.oin~ harm and.moneta:ry. damage in an am'Ount to be.proven at trial. 

Optima is entitled tQ treble d3,Diages plus at¥>mey$' fees and. costs under Va. Code . . . . ; . 
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1 

2 . 

3 

Ann.:§ 18.2-500, 

4 ~~.. the statem~nts ohll of the· foregoing pa.ragraphs are inoorporated herem by. reference 

5 

6 : 82, 
· .. 

7; 

8 

9 ' 

10 .83, 
; . 

ll 

1i . 

1~ 

14 

15 

16 

17 

1.8'• 

19 

2.0 . 

21. 

22 

23 

24 

25 . 

~6 

as if:futly set.forthhe:i:ein. . . . . . . 

This i$ .~ cau~e of~ct:ion for unfair and decepth-:e competitionlbusines!(prac~ces against · 

OTC and uAs pU!Swmt to the statutory. .law:of California. Califonila· Business and . . '• . .. . . : . . . . . . ·. . : . 

Ptofession,~ :Code § 17200 et .. -seq.~ tQ t.he :~~~~nt such statutory sche·me a.pplie!> in ~is. · 

matter~: 

'!Jte)iction~ of OTC and/or UAS·, as all~g~d·. abov~~con~itute oii~ :or 'DlbrellQ.lawful, 

Ul1fairodi:<iudu1entbusiness acts or ptactic~s.iilCluding but not li.i:nit~d:to th~foUowing: 

a. 

b. 

C·· ... 

d. 

f, 

g, 

The acts/practices are/were. ".frau~ulent" a~ they are/were untrue mdlor are/were· 

like)y to:deceive the public; .andlor 

The a~practices are/were'~" as,~ey constituted conductthatsigliificantly 

threatens or harms competitio1,1; and!Qr 

Th~ acts/practices are/were "unfair'' as. they c.onstitute conduct that offends an 

establl$he4 public policy Q~ wh.~n ib~ .practice is immoral. unethicB:I.: oppressive, 

unscrupll;loqs or Substantially inj'!JtiouS ~.consumers; ~dlor 

The acts/practices are/we.r.e ~awfuJ';· as they . arelwe~e in violati()Jl. of the 

conimon-Jaw duties that w~e owed to Optima; an4/or 

The acts/practices are/were "~lawful~' a~ they are/were in violation of the legal 

t>rlncipies exp~ssed jn th!.' o~er Co.unts herein; and/ or 
The acts/practices ar.e/were ~'1m:lawful" as they. are/were ).il. committed. vi.o'iation 

of Va. Code Ann. § 18.2.~'1:72· (a ~laSs 5 ·fell)ny); ·and/or 

The acts/practices are/were "\ullawful" as they ar.e/we~e in committed violation . • 

ofVa. Code Arin . . § 18.2-499 (a class 1 misdemeanor}. 
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84. 

85. 

86. 

$7. 

.:88 • 

'89. 

As a result ·thereof, Qptima ha~ suffered arid will. c.ontinue to sum~r immediate and . · 

ongoing harm and monetacy damage. 

Optima is without an ade,quate remedy at 'law. 
;. 

Unless ~njo~ed .the· acts of OTC and lJAS .will continue to cause further, grea~, . 
. ' 

immediate. and hreparable: injwy. to.:.Optima. 

Optima .is entitled to injunctive reijef 'and .restitUtio nary disgorge~~nt p~tiant .to : . 

Califonria Business an9. Professions Code§ 17403. 

COUNT. l2 
· ....... . 

VAS LIAB:{LITY 
. . ··· .· . 

The s~temerits ofaH C?ftll7 for.egoing p8{.a~rap~s are mcpq>orated.:ll,.~*~ilf~y refer.ence 

a5 if fully s.et forth l:J,ereill.. 

In addition to any .p~~~ ~(1\)ility e#~~ri.g.as t9 the actS of. U~ describ~ herem· U AS. . 

· is additi'onallyliable under Co~ts 6-i 1 her~iii because: 

a. OTCacted as ihe agent and/or .s~ant ofU.As; and/or 

b. UAS aided ~d. abetted the wrongful conductofOTC through one ormore of~e . 

followfug:. 

c. 

I; UAS.proyid~daid to. OTC.mits 69:inmi,ssion ofawrongfulactthat caused . : " . 

injwy t(l Optima; ·and/or 

ii. UA.S substantially assisted and/or encouraged OT.C in t~e priri.cipal 

violation/wrongful act; andl9r 

iii. UAS wa~ aw~e ofit~role as:part·ofove:rallillegaJ:andlottortious aCtivity 

~t tl:J,e ti,meit .pro.vid~d the a,ssistance; and/or 

iv.. UAS re~ch~d .!1 eoQ:seio.us d~cision to. participate in tortious activity f~r.' 

the purpore.·Of assisting OTC .m. petfortning a -wrongful act; and/or .• ; 

UAS enga~ed in a civil conspiracy ~ith. OTC through an agreement to ·.' 

accomplish an Unlawful purpose and/or to aCC9.Jl1PJ.ish a lawful object by . 
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9.0:, 

'91. 
-

92: 

d. 

unlawful means, one of whom committed an a,<:t in furtherance. ~ereof, thereby · 

ca).lsing dam~ges tQ Optima; and/or 

UAS and OTC acted in_ concert; and/or 

e~. UAS provided a~ative·aJd.andiorencotiragement to the wrongful conduct of ·: 

OTC; _a~d/or 

f. UA~ directed, Qrder.ed and/or iil..dJ!ced the wrongful conduc~ of OTC while ·:· 

lcnow.ing (Or shouid having known') of ciic~st:imce·s that WOW~:~!I.V~ D]~de the .. . . .. .· . . 

condu~ b)rtious:if:it were UAS's;·.~d!or 
UAS advised OTC to.· c~nuni't the wron~ cobdtict which .resulted-in ;~legal . . ·. .. . . . ' . . . . . 

wrong andl<>thimJi to Qptin;ta; ~<lJor . 

h., UAS acted together. With:.OTC .~ c;o~it the. wiongful .. cond~ctplirsuant to a 

c_ommon design; ~d(or . 

ii :UAS. :!mew that' the OTC's c·onduct w_otild constitute a breac~ of duty and gave 

substantial assi~tanc~ or eneoun,g~!nent to ()TC·so to conduct itself; and/or 

j;- UAS ·gav~ ·substantialassiStance ·to OTC:in accomplishing a ~qr~QUS result and 

UA~'s ow.n. co:.;tduct~ sepa~tely consider~d. constitUtes a b~ch of duty to 

Optima; and/or 

k. UAS knowingly particip~ted in the·wrongfu,l action ofOTC. 

As a resul~ thereof: UAS 1~ Jolntly -and sev_erally liable for any such, damages awar:ded. 

to Optima underCounts 6-11 .herein~ 

COUNT13 

PIJNlTJYE D-AMAGES 

The statements of all of.ftie foregoip.g. paragraphs are inoqrpomfe4 here_in by refe,renee 

as if fully s~t. forth herein; · 

This is a claim foipunitw~ dit;mages against OTC and UAS pursuan~to the common law ·· 

and( or statutory law ofN~wYork, Delaware, California, Virginia or. Arizona. 

I 
I 
i 

R.A.000115



·---··---- -- ------ - -···--- --------· .. ·····---···-·· ·- ···· 

Case 4:07 -cv-0()588-J;., Document 38 Filed 01/24/08 P. _ J 30·0f 3·a 

: ' 93 1 . . ~ 

2 · 

3 . . 

4 

5 

9 

7. 

8.: 

:9 

:IO 

11 

12 

q 

14 

15 

'!'6 

17 

18 

1~ . 

20 . 

2:1 . 

22 ' 

23 ' 

24 : 

25 

:26 

Through their actions referenced herein, OTC .a1;1d UAS; 

a. 

b. 

c. 

d. 

e. 

f. 

·~· 

h. 

i. 

j. 

lc. 

1. 

m. 

n. 

0. 

Acted with. an. intent to injure Optima and! o,r- consciously pursued a: cours~ of 

conduct l?J,owing that it cr¢ated a subs~~al ~ of significant harm .to Optima; 

arid/or 

Act~~ with an"evil ha11d" ~ided by ~I), "eviJmind";.and/or 

Engagedin.jntentional and deliberatem:ongdoing and with ~haracter ·ofoutrag~ 

fi:.<!queJitly associat¢d with crime; ~dlor 

E*ga.ged1n.c6nductthatQ1aybe<:haract$edas gross ·andmorallyteptc::hen.Sible · 

and of ~ch wanton dishonesty as. to impJ.y criminal it;t~er~nc·e ~0 civil 

oblig.~tions; and/or 

Acted: with. c.ondu~t so reckiess and wanton.Jy negligent ~:to be ~~· eqliivaJent 

of a ·con.~c:i~us disregard of the ri~ts ~f others; and/or 

A9.t~d with.a .fraudtilent and/or ei.ilmoti:ve; an9/or 

A:c.~c;l'with; aggravation and ~ll.trag¢; andlo!:: 

Acted \vith ou~geous conduct with evil motive and/or reckless indifference to 

rightS of othem; and/or 

A-cted wj,lh wilful and/or wanton dis~:egard.for the rights of others; and/or 

Were)iwa,re of probable dangerous c.onsequences oftheir conduct and wiUfull,r · 

and deliberate!¥' failed to avoid those co,nsequences; and/or 

Act~d With tb.e intent to vex, injury ~r annoy, or with a conscious disregarq of the 

right .of others; and/or 

Enga,g~d fu reprel;len.si~le an!lfor ~udulen,t c9,nduct; and/or 

A:c:ted in ~.latant violatiqil of.law or. policy; and/or 

Adted with extr¢ine indifference to- the.rjghts of others; and/or 

~ guilty ·Qf o·pp~e·ssioD., fraud and/or lll.alice; as defined by and putsuant to 

CaLCiv,Code § 3-294; ~d/or· 
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94. 

p. Acted with wilful .~d wanton conduCt so as to evince a conscious disregard of 

the rights of others; and/or 

q. Acted with tecldessness ~d!or negligence so as t~ evince a ·co~scious disregar4- ' 

of the rights -of oth_ers; .and/or 

r. Engaged j,n mal~cious co~duct; and/or 

$. Engaged in, .m~scondt,lct and/or· actual malice. 

As a resultt~ereof. Optim:l!. is endtled to an award ofpunitive damages against OTC and , · 

UAS herein .in an amount to:be.·<letenn.ined by a jwr.· 

·;;·xcEPTIONAL CASE' 
' . . . ~ .. 

10·: .. ·. 
This is an. excepti~rial case AAAev~S. U:S.C. :§ 285 . . izl wl:U~h· C.o~terclaimant and: 

11 · :cross-:-CUum~t Optima is entitled t~ its ~ttoriieys' .fees and.~~s'ts:h1c~_rre.4;in connection with 

i 4 · ibi~ .actioiL 

13 . 

14 

15 

16 

L7 

JVRY TRIAL DEMANP. 

Counterdaitn.¥-t Opti_ma dem,iilids a jiuy trial on all claim~ ·~cfissues .to be litigated in 

this matter. 

P.RA YER FOR RELIEF 

WHEREFORE Optixi:la requests that the Court enter iu.dgment in favor of Opt~a, and · ' . . . 

18 : againstUAS, OTC,Naime,r,and Hummel, on th.e Counterclaims, Cross-Claims and Third-Party 

19 , Clai~s. as follows: 

2.0 

21: 

22. 

~3' 

24 

25 

2'6 

1. 

2; 

3 .. 

Oeclaring that the Infringing Pr-oductS, .and all other ofUAS's products shown· to b.e 

encompassed-by one or more. cla~ of the asserted P!itents infringe said Patents; 

Aw~ding Opf;iina its monetarr-damages, and a doubling ~r ~!:)ling thereof, inclfrted 

as a result ofDefend~ts· willfuljrifrin:ge'ment and unlawful conduct, as provided under 

35 u.s.c. § 284; 

Declaring that ~is i~ an exceptional ~se pursuant tQ 35 U.S.C. § 285 and awarding_ 

optima its attomey~.fees iil:ctiired in having to prosec:\}te this action; 
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4. 

5 •. 

6, 

7. 

8 •. 

9. 

19. 

Ordering that all of the Counterdefendants~ Crossdefendants and Third:-Party 

Defendants. and all those in active conceit or . .,rivity with them be temporarily, 

preJ.imjnarily. and perm~~ntly enjo~ed from:fnrthei bifringement qfU.S . .,a~.t ~o. 

5,566,973 (the '073 patent) and U.S. Patent No. 5;9.04,724 (the '724 ~tent); 
·. 

Awarding .Optima itS a~tual, sp~cial>. coD1perisat6&, e~onomic, pu~~e and other · . 

damages, including but not limited ~~ ! : 

a. A reasonable royaity and/or) o:st p~o .. fitS atttib"Qtable to ~!efend~nt~• past, p~esetit . 

ap.d ongoing infringement ()f the· i>a~~rits; 

b. TJ;i.e reduced va~U:e 9fthe·Pa.~llts andforl.iceuse~··with :~;esp.ect th~refq; 

c. OptiQla;s a~r.neys' fees. all.d·C::PS.tS iiicuried in prepa#n~ ~dJ·ecording· fi~~gs 

With the 1>~.0; and 

d. Optima~s o):lgoing·attomeys' fe~$" arid costs iD.curred 41 filing.andprosectiting the 

cross·cl~s against OTC lierein t o establish the invalidity, void nature, etc., of 

its ~g of ~e Assignme11t with the PTO ·and claim ofan~·rjght o.r inte~stin. the . 

Power .. ofAttomey and/or the.Patent~ and to"Othe,.-w~se remove the clOU.d·oftitie, : 

impairmentofv~ndibility, etc., wj~h r~speet to Optima's righ~..in th~ P.atents · . 

imdlor the Power of Attorney; 

Declaring tha~ OTC. has no interest or. right in the Patents or tP.e Power of Attofliey; 

Declaring that the Assignment OTC fiied with the PTO is forged, invalid, void; of~<? 

force and effect, should "b(! Str\1<;kfrom:"¢e.recordsofthe.PT9-:.and thatthe.PTO correct 

its records with respect to any stlch Claiin made by OTC with ~pect to ·~e Pat~nts 

and/or the P.ow.er of Attorney; 

Enjoining OTC fr.o~ asserting further.rlghts or interests in the Patents andforPowe:r ~f 

Attom~r, 

Enjoining UAS an~ OTC from further acts ofunfaii competition; 

Granting Opti.zna i~ a.ttomeys' fees and costs·pur8u~nt to applicable law, incllldfu.g but . 
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H. 

12. 

not-limited toA.R.s .. §l4:3·41.01 and§ 12-340 and/orthe laws c;fone or more ofNew · • . . . . · : : 

York, Virginia, ,Delaware a nd/or CaJifomia; 

Qranting Optima preju:dgmen:t and post-judgxpe~t iiJ.te~st ~~ th.e·Iegal rate; and 

<;Jranting Optima s~c:Q. other a'!id f!.trther relief as·the Court de~rils,ju8t and proper. 

RESPECTFULL. Y SpJ3MIT,TED this 24th day of:Jan$:Y;.2098. 

CHANI)LER & UDALL, LI,P 

ll.Y.·... . .Js:J3awan:t-M&omjian u . . .. .. . . 
- 'Edw~4 Mooriijiaii ;I)~"· !· ' " .... ·· · - · ' 

Jeanna Chandlet.Nash 
.Attorneys for D,efeJidiliit~ A:dams, Mm:golil;t · 
.alid Optima·· T.e·qhtlo~ogy lJic, a/kJa · bptima 
TycJm.ol?gy Gr.otip, Q1~. · 

13 CERTIFICATE OF SERVICE 

14 l .hereby certify th'at on Jan~ 24, 2008, r electronically tia~smitted the attached · : 

15 d.ocuinentt.o the Clerk's offi,c~ usin:g the .EMIECF Syste.D.l for fi~~ an4 transmittal of a . .NQtipe : 

16. · of Electr()iric Filing to the foil owing C.M/DCF registrants:· 

17 
. E. Je{.{r~i-W-41;sh •. t3squire 

Green'i:.e·' · Trauri . · LLP 18 . . _y 1&: ... , .. ._ .... g, . . . 
·. ·2~75 ~·$tQ~el~a·ck Road, Suite 7{)9 

Phoeili"' .A;.;:~~ a. 85016. · .9 ". -~ -~~n.:. . . 
. Attotney~fot Plaintiff. 

20 
Scott Jos~ph :eon.s~in, Esquire 

21 .J>!lpl J. Sutton; ~squire 
·:i\:1.,1~ J\. Ka$se,n:off; Esquire 

22. : 9teeiiberg l'"'urig, U,.P 
200 Park Avenue 

23: N,ew York~ New'York 10166· 
·Attorneys for Plai.n#jf 

24 
~s ·' 

26 .. 

sf 
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1 MOT 
JOHN PETER LEE, LTD. 

2 JOHN PETER LEE, ESQ. 
NevadaBarNo. 001768 

3 JOHN C. COURTNEY, ESQ. 
NevadaBarNo. 011092 

4 830 Las Vegas Boulevard South 
Las Vegas, Nevada 89101 

5 (702) 382"4044 Fax: (702) 383-9950 
e-mail: · info@johnpeterlee.com 

6 Attorneys for Defendant Reza Zandian 

7 IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

8 IN AND FOR CARSON CITY 

.9 

10 

11 

18 

19 

20 

21 

JED MARGOLIN, an individual; 

Plaintiff, 

vs. 

OPTIMA TECHNOLOGY CORPORATION, 
a California corporation, OPTIMA 
TECHNOLOGY CORPORATION, a Nevada 
coporation, REZA ZANDIAN aka 
GOLAMREZA ZANDIANJAZI aka 
GHOLAM REZA ZANDIAN aka REZA 
JAZI aka J. REZA JAZI AKA G. REZA JAZI 
aka GHONONREZA ZANDIAN JAZI, an 
individual, DOE Companies 1-10; DOE 
Corporations 11 "20, and DOE Individuals 21-
30, 

Defendants. 
1334.023382-td 

Case No.: 090C00579 
Dept. No.: I 

MOTION TO DISMISS AMENDED COMPLAINT ON SPECIAL APPEARANCE 

COMES NOW Defendant Reza Zandian by and through his counsel John Peter Lee, Ltd., 

and hereby files his MOTION TO DISMISS AMENDED COMPLAINT ON SPECIAL 

22 APPEARANCE. 

23 This Motion is made and based upon all of the pleadings and papers on file herein, exhibits 

24 attached hereto, the attached Memorandum ofPoints and Authorities, and oral argument, if required 

25 by the Court. 

26 

27 

28 
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 I. 

3 ZANDIAN IS AGAIN BEFORE TillS COURT ON A SPECIAL APPEARANCE. 

4 TheN evada Supreme Court has held that "general appearance is entered when a person (or 

5 the person's attorney) comes into court as a party to a suit and submits to the jurisdiction of the 

6 court." Milton v. Gesler, 107Nev. 767,769, 819 P.2d 245,247 (1991). "A special appearance is 

7 entered when a person comes into court to test the court's jurisdiction or the sufficiency of service." 

8 Id. "Black's law dictionary defines a general appearanceas a 'simple and unqualified ... submission 

9 to the jurisdiction of the court' and defines a special appearance as an appearance 'for the purpose 

1 0 of testing the sufficiency of service or the jurisdiction of the court." I d. at fn. · 3 (citing Black's Law 

11 Dictionary 89 (5th ed. 1979)). 

~ iS 8 12 Defendant Golam~eza Zandianjazi (hereinafter "Zandian") hereby makes a special appearance 
.1 ;::J,......ro 
~-~;s:oo-...r.,-, 

~ j ~ ~ ~ ~ 13 in this case for the purpose of testing both the sufficiency of service and the jurisdiction of the court; 
~ .... s:~~~ 
~ ;;; . ~ ~ ~ ~ 14 thus, Zan dian has not consented to personal jurisdjction of any Nevada court by bringing the instant 
~~~:z:_cc 
[:: ~@ ~ § .~ 15· motion. 
~O;>c:l,.c:§' 
,.....~tll~P.U 
Z ~ ~ * * 16 II. = ;; ~ E-< E-< 

5; ~ ....l . 17 SUMMARY OF FACTS. 

18 A. Procedural History. 

19 Plaintiff Jed Margolin (hereinafter "Margolin") filed a Complaint in 2009 with a Nevada 

20 District Court against Zandian, among other defendants. See Court Record. Without serving said 

21 Complaint upon Zandian, Margolin took a default judgment against Zandian. Id. Zandian 

22 challenged the Complaint and the Default Judgment and filed a Motion to Dismiss on a Special 

23 Appearance (hereinafter "First Motion to Dismiss"). I d. In response, Margolin requested, inter alia, 

24 that the Court grant him leave to amend his Complaint. Id. "Having found that service was never 

25 effectuated, the Default Judgment entered against [Zandian] on March 1, 2011 [was] set aside." 

26 Exhibit "A". The Court denied Zandian's First Motion to Dismiss "without prejudice" on August 

27 3, 20 11, and allowed Margolin a "ninety (90) days from the date of [the] Order to properly effectuate 

28 service of the Complaint and Summons and/or an Amended Complaint upon [Zandian]." Id. 

-2-
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1 Accordingly, Margolin was to effectuate service by November~' 2011, pursuant to Court order. Id. 

2 To date, there is no evidence in the record that Zandian was ever served by November 2, 2011. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

B. Undisputed Facts. 

Zandian hereby incorporates the Statement of Fact as stated in his last Motion to Dismiss 

Plaintiffs Complaint as though fully stated herein. 

Margolin was involved in a action before the United States District Court for the District of 

Arizona related to the· same subject matter that is the subject of the instant action. Exhibit "B". In 

the Arizona action, Margolin, along with his co~defendants, was granted relief against "Optima 

Technology Corporation, a Nevada corporation," who is a defendant in the instant action. Id. That 

action involved the same transactions and occurrences that are involved in this action: (1) that 

Margolin was the rightful owner of Patents Nos. 5,566,073 and 5,904,724, dated July 20, 2004; (2) 

that the assignment of those patents was "forged, invalid, void, of no force and effect"; and (3) that 

the assignment was to be "struck from the records of the USPTO." Id. The Arizona action, 
\ 

therefore, involving the same transactions and occurrences has been litigated to a final judgment. 

Id. Zandian was not a part of that action. Id. 

In the Amended Complaint, Margolin has represented to the Court that "[i]n the Arizona 

Action, Mr. Margolin and OTG filed a cross~claimfor declaratory relief against Optima Technology 

Corporation (Zandian) in order to obtain legal title to their respective patents." Am. Compl., ~ 17. 

Again, however, Zandian was not a party to the Arizona Action! Exhibit 'B". 

In the Amended Complaint there is not a single allegation suggesting that Zandian acted in 

his individual capacity in such a way to cause a justiciable injury to Margolin. See Am. Compl. 

Also, Zandian was never named as a party in the Arizona action where the same transactions and 

occurrences have already been litigated to a final judgment. Exhibit "B". Most importantly, 

Margolin has not alleged that any transactions or occurrences that are the subject of the Amended 

took place within the State of Nevada or within the County of Storey. See Am. Compl. The only 

conceivable, although speculative, connections between Nevada and Zandian that is provided in the 

Amended Complaint include the following: (1) that Zandian "at all relevant times. resided in Las 

Vegas, Nevada"; (2) that "the Defendants at all times herein mentioned has been and/or is residing 

~ 3 ~ 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

. -~- ·.· .. ~.~-· ... ---, 

or currently doing business in and/or are responsible for the actions complained ofherein in Storey 

County"; and (3) that Zandian is in some way connected to Optima Technology Corporation. Am. 

Compl., ~~ 4, 8 and 6, respectively. Zandian has not been alleged to have committed ~onversion in 

Nevada, interference with a contract inN evada, interference with a perspective economic advantage 

inN evada, unjust enrichment inN evada, or unfair and deceptive trade practices in Nevada. See Am. 

Compl. While there is an allegation that Zandian filed out certain USPTO documents, there is not 

any allegations that he did so in his individual capacity or that he did so within the State ofNevada. 

~ ~0 12 
~i$50::~~ 

On or about August 11, 2011, Margolin filed a Motion to Serve by Publication (hereinafter 

"Publication Motion"). In that motion, Margolin did not provide any documents or evidence which 

suggest that personal service was ever attempted upon Zandian within the State of Nevada. 

Although Margolin has alleged that Zan dian is a residentofNevada, he attached a sworn declaration 

to his Publication Motion stating that Zandian's last known address is "8401 Bonita Downs Road, 

Fair Oaks, California." Publication Motion, Ex. "1". Margolin also attached three Affidavits of 

Service indicating that personal service was attempted on Zandian in Sacramento County, California 

only. Id. at Ex. "2" through "4". 

"'<1!(/)0000\ 

~ .....:! • <I! "'' ':>;' 13 
~ §:O<'l"" 
~~.....:!~~~ 
~ rn·I=Q ~ §'§' 14 
~ ~;:.. ~ ;z;o t::.. t::. 
E-1 e> rn o t> 15 ~ ~~ 1=1.~ 
~0;>0.8§' 

~ ~~~]'~ 
--........:! rn ~ o 16 

o<I!"E-< 

~ ~...:! 17 

III. 

LEGAL ANALYSIS. 

18 A. Service of the Summons and Complaint was Never Effectuated Upon Zandian. 

19 Proper service of a summons and complaint upon an individual must be made upon the 

20 individual "defendant personally, or by leaving copies thereof at the defendant's dwelling house or 

21 usual place of abode with some person of suitable age and discretion then residing therein, or by 

22 delivering a copy of the summons and complaint to an agent authorized by appointment or by law 

23 to receive service of process." NRCP 4(d)(6). Pursuant to NRCP 12(b)(4), insufficiency of service 

24 of process is grounds to dismiss a complaint. The Court ordered service to be effectuated on or 

25 before November 1, 2011. Exhibit "A". 

26 Zandian was not served a summons and complaint in the U.S. District Court action which 

27 fornis the basis of the instant action. Exhibit "C". Zandian is not mentioned in the Order issued 

28 from the U.S. District Court. Id. at Exhibits "B" & "C". Zandian was not served a summons and 

- 4-
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1 complaint in the instant action. Exhibit "A". Notwithstanding, Plaintiff took a default judgment 

2 against Zandian. Id. That judgment has now been set aside because this Court found that Zandian 

3 had not been properly served. I d. There is no evidence in the record suggesting that service has been 

4 completed on Zandian as of the filing of this instant motion. See Court Record. 

5 Because no summons was ever issued as to Zandian in the underlying U.S. District Court 

6 action which forms the basis of the instant action, any domestication of the U.S. District Court action 

7 as it pertains to Zandian is a clear violation of Zandian' s constitutional right to notice under the Due 

8 Process Clauses of the Fifth and Fourteenth Amendments of the U.S. Constitution. Additionally, 

9 Zandian was not served in the instant case, in furtherance of the deprivation ofZandian's right to due 

10 process. 

11 Because Zandian has never been given notice as required by NRCP 4 and/or the U.S. 

12 

17 

18 

19 

Constitution, Zandian must be dismissed from the instant action upon this instant motion by special 

appearance. 

B. Nevada Does Not Have Personal Jurisdiction Over Zandian in the Instant 
Action. 

"The plaintiffbears the burden of producing some evidence in support of all facts necessary 

to establish personal jurisdiction [emphasis added]." Trump v. District Court, 109 Nev. 687, 692-93, 

857 p.2d 7 40, 7 48 (1993 ). At first, Margolin alleged that Zan dian resided in either San Diego or Las 

Vegas, but Plaintiff did not even attempt to serve Zandian in either of these .alleged places of 

residence. See Compl.; compare to Publication Motion. Now, Margolin alleges in one paragraph 
20 

21 

22 

23 

24 

of his Amended Complaint that Zan dian has "at all ;relevant times resided in Las Vegas, Nevada." 

Am. Compl., ~ 4. Margolin makes this allegation so that the Court will deem that it has personal 

jurisdiction over Zandian without further inquiry. Three paragraphs later, Margolin has alleged that 

Zandian and his co-defendant "at all relevant times herein mentioned has been and/or is residing or 

currently doing business in and/or ar~ responsible for the actions complained of herein in Storey 
25 

26 

27 

28 

County." Margolin makes this allegation sp that the Court will deem Storey County as the proper 

venue without further inquiry. So, Zandian has been alleged to reside in Las Vegas, San Diego, and 

now Storey County; however, Margolin has never alleged with any specificity whatsoever that any 

- 5-
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1 of the transactions and occurrences (on the part of Zan dian, as an individual) giving rise to this action 

2 took place within the State of Nevada. 
•. ···--··--.o...._~.-::---" 

3 "There are two types of personal jurisdiction: general and specific." Trump v. District Court, ~ -'-~·~"'~ 

4 109 Nev. 687,699, 857 p.2d 740, 748 (1993). "General jurisdiction over the defendant tis ~'"'"=~,.~~~~ 

5 appropriate where the defendant's forum activities are so 'substantial' or continuous and systematic' 

6 that it may be deemed present in the forum."' Id.; see also Baker v. Eighth Jud. Dist. Ct., 116 Nev. 

7 527,531-31,999 P.2d 1020, 1023 (2000) (holding that "membership in the state bar, in and of itself, 

8 does not subject an individual to general jurisdiction in the state of membership because such contact 

9 is not substantial, continuous, or systematic."). In this case, Plaintiff has not alleged that Zandian 

10 has ever ~ad any "forum activities" in Nevada. Thus, without more, Nevada cannot exercise general 

11 personal jurisdiction over Zan dian. 
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"Specific personal jurisdiction over a defendant may be established only where the ~ause of 

action arises from the defendant's contacts with the forum." Baker, supra. "To subject a defendant 

to specific jurisdiction, this court must determine if the defendant 'personally established minimum 

contacts' so that jurisdiction would 'comport with fair play and substantive justice [internal 

quotations omitted]."'Id. (citing Burger King Corp. V. Rudzewicz, 471 U.S. 462,476-77,85 L. Ed. 

2d 528, 105 S. Ct. 2174 (1985) (quoting International Shoe Co. v. Washington, 326 U.S. 310, 320, 

90 L. Ed. 95, 66 S. Ct. 154 (1945)). "In order for a forum state to obtain personal Jurisdiction over 

a nonresident defendant, the Due Process Clause of the Fourteenth Amendment requires that the 

defendant have 'miniinum contacts' with the forum state 'such that the maintenance ofthe suit does 

not offend traditional notions of fair play and substantial justice."' Baker, supra at 531-31. Here, 

Plaintiff has not alleged any contacts between Zandian and Nevada, except to allege that Zandian 

resides in either San Diego or Las Vegas or Storey County, and this is simply not enough to find that 

the court has personal jurisdiction over Zandian. Period. It was not enough last time Zandiah filed 

a Motion to Dismiss this action, and it is not enough this time either, particularly because the 

Amended Complaint does not state a single transaction or occurrence that took place in Nevada. 

Thus, even if the instant transactions and.occurrences complained about in the Amended Complaint 

were not adjudicated to a final judgment in Arizona, not a single transaction or occurrence has been 

- 6-
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1 stated to have occurred inN evada. 

2 Zan dian has not consented to personal jurisdiction in Nevada. Additionally, Zandian appears 
. .:. ---'-'--...,_ .........-.:..;_""'-•'-'-""--·: 

3 now, by and through his counsel, on a limited basis to respectfully dispute the Court's jurisdiction _ 
.. ;-~-=::-;t:--:·..;:::-,;- ~S-.~;_:~-~~. 

4 over him. Because Zan dian is appearing for the sole purposes of disputing the Court's jurisdict-ion-., _,: ·=-~ . 

5 and challenging the propriety of service upon him, Zandian has neither consented to jurisdiction nor 

6 waived the lack thereof. 
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Margolin has not alleged or produced any facts indicating that Zandian has had minimum 

contacts with the State ofNevada. Period. This is true even though Margolin was granted leave to 

amend his Complaint the last time Zandian sought dismissal. Thus, pursuant to NRCP 12(b )(2), the 

Court must dismiss Zandian from the instant action without prejudice. 

DATED this 16th day ofNovember, 2011. 

CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on the 16th day ofNovember, 2011, a copy of the foregoing 

MOTION TO DISMISS AMENDED COMPLAINT ON A SPECIAL APPEARANCE was served 
. . 

on the following parties by mailing a copy thereof, first class mail, postage prepaid, addressed to: 

Adam McMillen, Esq. 
Watson Rounds 
5371 Kietzke Lane 
Reno, NV 89511 
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Matthew D. Francis (6978) 
1 Adam P. McMillen (10678) 

WATSON ROUNDS 
2 5371 Kietzke Lane 

Reno, NV 89511 
3 Telephone: 775-324-4100 

Facsimile: 775-333-8171 
4 Attorneys for Plaintiff Jed Margolin 
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REC'O & FILED 
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In The First Judicial District Court of the State of Nevada 

In and for Carson City 
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10 

11 

12 
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19 

JED MARGOLIN, an individual, 

Plaintiff, 

vs. 

OPTIMA TECHNOLOGY CORPORATION, 
a California corporation, OPTIMA 
TECHNOLOGY CORPORATION, a Nevada 
corporation, REZA ZANDIAN aka 
GOLAMREZA ZANDIANJAZI aka 
GHOLAM REZA ZANDIAN aka REZA JAZI 
aka J. REZA JAZI aka G. REZA JAZI aka 
GHONONREZA ZANDIAN JAZI, an 
individual, DOE Companies 
1-10, DOE Corporations 11-20, and DOE 
Individuals 21-30, 

Defendants. 

Case No.: 090C005791B 

Dept. No.: 1 

APPLICATION FOR DEFAULT 
JUDGMENT; MEMORANDUM OF 
POINTS AND AUTHORITIES IN 
SUPPORT THEREOF 

20 1+---------------------------------~ 
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Plaintiff Jed Margolin hereby applies for a default judgment pursuant to NRCP 

55(b )(2) against Defendants Reza Zandian ("Zandian"), Optima Technology Corporation, a 

Nevada corporation, and Optima Technology Corporation, a California corporation, in the 

principal amount of $1,497,328.90, together with interest at the legal rate accruing from the 

date of default judgment. This Application is based upon the grounds that the Defendants are 

in default for failure to plead or otherwise defend as required by law. 

Based on the following arguments and evidence, Plaintiff requests that the Court enter 

judgment in his favor, and against Defell:dants, in the manner set forth in the Attached Default 

1 
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1 Judgment. Defendants are not infants or incompetent persons, and are not in the military 

2 service ofthe United States as defined by 50 U.S.C. § 521. 

3 The facts contained in Plaintiffs Amended Complaint, and further discussed below, 

4 warrant entry of Final Judgment against Defendants for conversion, tortious interference with 

5 contract, intentional interference with prospective economic advantage, unjust enrichment, and 

6 unfair and deceptive trade practices. 

7 MEMORANDUM OF POINTS AND AUTHORITIES 

8 I.FACTUALBACKGROUND 

9 Plaintiff Jed Margolin is the named inventor on United States Patent No. 5,566,073 

10 ("the '073 Patent"), United States Patent No. 5,904,724 ("the '724 Patent"), United States 

11 Patent No. 5,978,488 ("the '488 Patent") and United States Patent No. 6,377,436 ("the '436 

12 Patent") (collectively "the Patents"). See Amended Complaint, filed 8/11111, ~~ 9-10. In 

13 2004, Mr. Margolin granted to Robert Adams, then CEO of Optima Technology, Inc. (later 

14 renamed Optima Technology Group (hereinafter "OTG"), a Cayman Islands Corporation 

15 specializing in aerospace technology) a Power of Attorney regarding the Patents. Id. at~ 11. 

16 Subsequently, Mr. Margolin assigned the '073 and '724 Patents to OTG and revoked the 

17 Power of Attorney. Id. at~ 13. 

18 In May 2006, OTG and Mr. Margolin licensed the '073 and '724 Patents to Geneva 

19 Aerospace, Inc., and Mr. Margolin received a royalty payment pursuant to a royalty agreement 

20 between Mr. Margolin and OTG. Id. at~ 12. On or about October 2007, OTG licensed the 

21 '073 Patent to Honeywell International, Inc., and Mr. Margolin received a royalty payment 

22 pursuant to a royalty agreement between Mr. Margolin and OTG. Id. at~ 14. 

23 On or about December 5, 2007, Defendants filed with the U.S. Patent and Trademark 

24 Office ("USPTO") fraudulent assignment documents allegedly assigning all four ofthe Patents 

2 5 to Optima Technology Corporation ("OTC"), a company apparently owned by Defendant 

2 6 Zandian at the time. Id. at~ 15. Shortly thereafter, on November 9, 2007, Mr. Margolin, 

27 Robert Adams, and OTG were named as defendants in the case titled Universal Avionics 

28 Systems Corporation v. Optima Technology Group, Inc., No. CV 07-588-TUC-RCC (the 

2 
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1 "Arizona action"). Id at~ 17. Zandian was not a party in the Arizona action. Nevertheless, 

2 the plaintiff in the Arizona action asserted that Mr. Margolin and OTG were not the owners of 

3 the '073 and '724 Patents, and OTG filed a cross-claim for declaratory relief against Optima 

4 Technology Corporation ("OTC") in order to obtain legal title to the respective patents. !d. 

5 On August 18, 2008, the United States District Court for the District of Arizona 

6 entered a default judgment against OTC and found that OTC had no interest in the '073 or 

7 '724 Patents, and that the assignment documents filed with the USPTO were "forged, invalid, 

8 void, of no force and effect." Id at~ 18; see also Exhibit B to Zandian's Motion to Dismiss, 

9 dated 11116/11, on file herein. 

10 Due to Defendants' fraudulent acts, title to the Patents was clouded and interfered with 

11 Plaintiff's and OTG' s ability to license the Patents. Id at ~ 19. In addition, during the period 

12 of time Mr. Margolin worked to correct record title of the Patents in the Arizona action and 

13 with the USPTO, he incurred significant litigation and other costs associated with those 

14 efforts. Id at~ 20. 

15 II. PROCEDURAL BACKGROUND 

16 Plaintiff filed his Complaint on December 11, 2009, and the Complaint was personally 

17 served on Defendant Zandian on February 2, 2010, and on Defendants Optima Technology 

18 Corporation, a Nevada corporation, and Optima Technology Corporation, a California 

19 corporation on March 21, 2010. Defendant Zandian's answer to Plaintiff's Complaint was due 

20 on February 22, 2010, but Defendant Zandian did not answer the Complaint or respond in any 

21 way. Default was entered against Defendant Zandian on December 2, 2010, and Plaintiff 

22 filed and served a Notice of Entry of Default on Defendant Zandian on December 7, 2010 and 

23 on his last known attorney on December 16, 2010. 

24 The answers of Defendants Optima Technology Corporation, a Nevada corporation, 

25 and Optima Technology Corporation, a California corporation, were due on March 8, 2010, 

2 6 but Defendants did not answer the Complaint or respond in any way. Default was entered 

27 against Defendants Optima Technology Corporation, a Nevada corporation, and Optima 

28 Technology Corporation, a California corporation on December 2, 2010. Plaintiff filed and 

3 
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1 served a Notice of Entry ofDefault on the corporate entities on December 7, 2010 and on their 

2 last known attorney on December 16, 2010. 

3 The defaults were set aside and Defendant Zandian's motion to dismiss was denied on 

4 August 3, 2011. On September 27, 2011, this Court ordered that service of process against all 

5 Defendants may be made by publication. As manifested by the affidavits of service, filed 

6 herein on November 7, 2011, all Defendants were duly served by publication by November 

7 2011. 

8 On February 21, 2012, the Court denied Zandian's motion to dismiss the Amended 

9 Complaint. On March 5, 2012, Zandian served a General Denial to the Amended Complaint. 

10 On March 13, 2012, the corporate Defendants served a General Denial to the Amended 

11 Complaint. 

12 On June 28, 2012, this Court issued an order requiring the corporate Defendants to 

13 retain counsel and that counsel must enter an appearance on behalf of the corporate 

14 Defendants by July 15, 2012. If no such appearance was entered, the June 28, 2012 order said 

15 that the corporate Defendants' General Denial shall be stricken. Since no appearance was 

16 made on their behalf, a default was entered against them on September 24, 2012. A notice of 

17 entry of default judgment was filed on November 6, 2012. 

18 On July 16, 2012, Mr. Margolin served Zandian with Mr. Margolin's First Set of 

19 Requests for Admission, First Set of Interrogatories and First Set of Requests for Production of 

2 o Documents, but Zandian never responded to these discovery requests. As such, on December 

21 14,2012, Mr. Margolin filed and served a Motion for Sanctions pursuant to NRCP 37. In this 

2 2 Motion, Mr. Margolin requested this Court strike the General Denial of Zandian and award 

23 Mr. Margolin his fees and costs incurred in bringing the Motion. 

24 On January 15, 2013, this Court issued an order striking the General Denial of Zandian 

2 5 and awarding his fees and costs incurred in bringing the NRCP 3 7 Motion. A default was 

26 entered against Zandian on March 28,2013, and a notice of entry of default judgment was 

27 filed on AprilS, 2013. 

2 8 Plaintiff now applies for a default judgment against all Defendants. 

4 
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1 III. ARGUMENT 

2 NRCP 55(b )(2) allows a party to apply to the Court for a default judgment. As set 

3 forth above, defaults have been properly entered against all Defendants. Default was entered 

4 against the corporate Defendants because they did not obtain counsel to represent them and 

5 they ignored the Court's order to obtain counsel. Default was entered against Zandian as a 

6 discovery sanction. When default is entered as a result of a discovery sanction, the non-

7 offending party need only establish a prima facie case in order to obtain a default judgment. 

8 Foster v. Dingwall, 126 Nev. Adv. Op. 6, 227 P.3d 1042, 1049 (Nev. 2010) (default judgment 

9 entered and upheld after pleadings were stricken as a result of discovery sanction). Where a 

1 o district court enters default, the facts alleged in the pleadings will be deemed admitted. I d., 

11 citing Estate of LoMastro v. American Family Ins., 124 Nev. 1060, 1068, 195 P.3d 339, 345 n. 

12 14 (2008). Thus, the district court shall consider the allegations deemed admitted to determine 

13 whether the non-offending party has established a prima facie case for liability. Foster, 126 

14 Nev. Adv. Op. 6, 227 P.3d at 1050. 

15 The Nevada Supreme Court has defined a "prima facie case" as the "sufficiency of 

16 evidence in order to send the question to the jury." I d., citing Vancheri v. GNLV Corp., 105 

17 Nev. 417, 420, 777 P.2d 366, 368 (1989). A prima facie case is supported by sufficient 

18 evidence when enough evidence is produced to permit a trier of fact to infer the fact at issue 

19 and rule in the party's favor. Foster, 126 Nev. Adv. Op. 6, 227 P.3d at 1050, citing Black's 

2 o Law Dictionary 1310 (9th ed. 2009). Where the non-offending party seeks monetary relief, a 

21 prima facie case requires the non-offending party to establish that the offending party's 

22 conduct resulted in damages, the amount of which is proven by substantial evidence. Foster, 

23 126 Nev. Adv. Op. 6, 227 P.3d at 1050, citing Vancheri v. GNLV Corp., 105 Nev. at 420, 777 

24 P.2d at 368. 

25 As a result, all of the averments in Plaintiffs Complaint, other than those as to the 

2 6 amount of damage, are admitted. See supra; see also NRCP 8( d). As set forth herein, a prima 

27 facie case exists for Plaintiffs claims for relief for each of his causes of action and Plaintiff 

2 8 has presented substantial evidence on the amount of damages he has incurred as a result of 

5 
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1 Defendants' various tortious actions. See supra.,· see also Amended Complaint; Declaration of 

2 Jed Margolin in Support of Application for Default Judgment ("Margolin Decl."), dated 

3 3/27/13, ~ 3, Exhibit 2. As such, Plaintiff respectfully requests that judgment be entered in the 

4 manner set forth in the proposed Default Judgment filed and served herewith. 
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A. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO 
SUPPORT HIS CLAIM FOR CONVERSION 

Conversion is "a distinct act of dominion wrongfully exerted over another's personal 

property in denial of, or inconsistent with his title or rights therein or in derogation, exclusion, 

or defiance of such title or rights." Evans v. Dean Witter Reynolds, Inc., 116 Nev. 598, 606 

(2002), quoting Wantz v. Redfield, 74 Nev. 196, 198 (1958)). Further, conversion is an act of 

general intent, which does not require wrongful intent and is not excused by care, good faith, 

or lack of knowledge. Id., citing Bader v. Cerri, 96 Nev. 352, 357 n. 1 (1980). Conversion 

applies to intangible property to the same extent it applies to tangible property. See M C. 

Multi-Family Development, L.L.C. v. Crestdale Associates, Ltd., 193 P.3d 536 (Nev. 2008), 

citing Kremen v. Cohen, 337 F.3d 1024, 1030 (9th Cir.2003)(expressly rejecting the rigid 

limitation that personal property must be tangible in order to be the subject of a conversion 

claim). 

When a conversion causes "a serious interference to a party's rights in his property ... 

the injured party should receive full compensation for his actual losses." Winchell v. Schiff, 

193 P.3d 946, 950-951 (2008), quoting Bader, 96 Nev. at 356, overruled on other grounds by 

Evans, 116 Nev. at 608, 611. The return ofthe property converted does not nullify the 

conversion. Bader, 96 Nev. at 356. 

As set forth in the Amended Complaint, Mr. Margolin owned the '488 and '436 

Patents, and had a royalty interest in the '073 and '724 Patents. Complaint,~~ 9-14. 

Defendants filed false assignment documents with the USPTO in order to gain dominion over 

the Patents. Id., ~ 15; Margolin Decl., Exhibit 2. Defendants failed to pay Mr. Margolin for 

interfering with his property rights in the Patents. Id. at~~ 22-24. Defendants' retention of 

Mr. Margolin's Patents is inconsistent with his ownership interest therein and defied his legal 

6 
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1 rights thereto. Id. As a direct and proximate result of Defendants' conversion of Mr. 

2 Margolin's Patents, Mr. Margolin has suffered damages in the amount of $300,000, which 

1 3 includes the amount Mr. Margolin paid in attorneys' fees in the Arizona Action where the 

4 Court ordered that the USPTO correct record title to the Patents (plus pre-judgment interest 

5 and costs- discussed below). Margolin Decl., ~ 4, Exhibit 3. 

6 The $300,000 in damages also consists of $210,000 that would have been paid to 

7 Plaintiff pursuant to a patent purchase agreement that was terminated as a result of the 

8 Defendants' actions as stated in the Amended Complaint. See Margolin Decl., ~ 5. Plaintiff 

9 will provide documentation or specific details of the purchase agreement to the Court in 

1 o camera because of the confidentiality provisions in the agreement. I d. Also, Plaintiff can 

11 state that on April14, 2008, OTG entered into a purchase agreement to sell the '073 and '724 

12 patents to another entity which would have netted Plaintiff $210,000 on the sale of the 

13 Patents. Id.; see also Amended Complaint, ~~ 11-14 (showing royalty agreement). The 

14 purchase agreement also included a provision for post-patent sale royalty payments which 

15 would have provided additional substantial income to the Plaintiff, which post-patent sale 

16 royalty payment damages are not being claimed here. Id. Finally, the April 14, 2008 purchase 

1 7 agreement provided the purchasing entity an opportunity to conduct due diligence regarding 

18 the Arizona Action prior to consummation of the sale. Id. On June 13, 2008, the purchasing 

19 entity wrote OTG and stated that they had completed their due diligence investigation and 

2 o determined that the Patents and/or the Arizona Action were not acceptable and therefore the 

21 purchase agreement was terminated. Id. Thus, the purchase agreement was terminated 

22 because of Defendants' actions as stated herein and in the Amended Complaint. Id. 

23 Mr. Margolin has stated a claim for conversion and presented evidence to support that 

2 4 claim and resulting damages. 

25 
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28 

B. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO 
SUPPORT HIS CLAIMS FOR TORTIOUS INTERFERENCE 

"In Nevada, an action for intentional interference with contract requires: (1) a valid and 

existing contract; (2) the defendant's knowledge of the contract; (3) intentional acts intended or 

7 



R.A.000134

1 designed to disrupt the contractual relationship; (4) actual disruption of the contract; and (5) 

2 resulting damage." JJ Indus., L.L.C. v. Bennett, 119 Nev. 269, 274 (2003), citing Sutherland 

3 v. Gross, 105Nev.192, 772P.2d 1287,1290 (1989)). "Attheheartof[anintentional 

4 interference] action is whether Plaintiff has proved intentional acts by Defendant intended or 

5 designed to disrupt Plaintiffs contractual relations .... " Nat. Right to Life P.A. Com. v. Friends 

6 of Bryan, 741 F. Supp. 807, 814 (D. Nev. 1990). 

7 Here, the facts alleged in the Amended Complaint and admitted by Defendants prove 

8 that Defendants intentionally interfered with Mr. Margolin's contract with OTG for the 

9 payment of royalties by filing false assignment documents with the USPTO. Amended 

10 Complaint,~~ 26-30. Because the loss oftitle to the Patents prevented Mr. Margolin and OTG 

11 from licensing the Patents, no royalties were paid. The illegal act of filing "forged, invalid 

12 [and] void" documents with the USPTO support that Defendants had the requisite intent to 

13 interfere with Mr. Margolin's contract to collect royalties. See Margolin Decl., Exhibit 2. As 

14 a direct and proximate result of Defendants' interference of Plaintiffs contract with OTG, 

15 Plaintiffhas suffered damages in the amount of$300,000, as related above. 
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c. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO 
SUPPORT HIS CLAIM FOR INTENTIONAL INTERFERENCE WITH 
PROSPECTIVE ECONOMIC ADVANTAGE 

Interference with prospective economic advantage requires a showing of the following 

elements: 1) a prospective contractual relationship between the plaintiff and a third party; 2) 

the defendant's knowledge of this prospective relationship; 3) the intent to harm the plaintiff 

by preventing the relationship; 4) the absence of privilege or justification by the defendant; 

and, 5) actual harm to the plaintiff as a result of the defendant's conduct. Leavitt v. Leisure 

Sports Incorporation, 103 Nev. 81, 88 (Nev. 1987). 

As alleged in the Amended Complaint, Mr. Margolin and OTG had already licensed 

the '073 and '724 Patents and were engaging in negotiations with other prospective licensees 

of the Patents when Defendants filed the fraudulent assignment documents with the USPTO 

with the intent to disrupt the prospective business. Complaint,~~ 32-35. As a result of 

8 
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1 Defendants' acts, Plaintiff's prospective business relationships were disrupted and Plaintiff has 

2 suffered damages in the amount of $300,000, as stated above. 
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D. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO 
SUPPORT HIS CLAIM FOR UNJUST ENRICHMENT 

Unjust enrichment is the unjust retention of a benefit to the loss of another, or the 

retention of money or property of another against the fundamental principles of justice or 

equity and good conscience. Mainor v. Nault, 120 Nev. 750, 763 (Nev. 2004); 

Nevada Industrial Dev. V. Benedetti, 103 Nev. 360, 363 n. 2 (1987). The essential elements of 

a claim for unjust enrichment are a benefit conferred on the defendant by the plaintiff, 

appreciation of the defendant of such benefit, and acceptance and retention by the defendant of 

such benefit. Topaz Mutual Co., Inc. v. Marsh, 108 Nev. 845, 856 (1992), quoting 

Unionamerica Mtg. v. McDonald, 97 Nev. 210,212 (1981). 

As set forth above and in the Amended Complaint, Mr. Margolin conferred a benefit 

on Defendants when Defendants took record title of the Patents. See Amended Complaint, ~ 

15. Defendants retained this benefit for approximately eight months and failed to provide any 

payment for title to the Patents. Id. at 'I!~ 15-18. As a direct result ofDefendants' unjust 

retention of the benefit, Plaintiff suffered damages in the amount of $300,000, as related 

above. 

E. MR. MARGOLIN HAS PROVIDED ADMISSIBLE EVIDENCE TO 
SUPPORT HIS CLAIM FOR UNFAIR TRADE PRACTICES 

Under N.R.S. § 598.0915, knowingly making a false representation as to affiliation, 

connection, association with another person, or knowingly making a false representation in the 

course of business constitutes unfair trade practices. By filing a fraudulent assignment 

document with the USPTO, Defendants knowingly made a false representation to the USPTO 

that Mr. Margolin and OTG had assigned the Patents to Defendants. See Amended Complaint, 

'I!~ 15, 42-43. As a result of Defendants' false representation, Mr. Margolin was deprived of 

his ownership interests in the Patents for a period of approximately eight months. 

The United States District Court for the District of Arizona ruled that OTC had no 

interest in the '073 or '724 Patents, and that the assignment documents Defendants filed with 

9 
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the USPTO were "forged, invalid, void, of no force and effect." Margolin Decl., Exhibit 2. 

Accordingly, Plaintiff has stated a claim for deceptive trade practices and has presented 

evidence to support that claim and the resulting damages in the amount of $300,000, as stated 

above. 

In addition, Plaintiffs damages should be trebled pursuant to NRS 598.0999(3), which 

states as follows: 

The court may require the natural person, firm, or officer or managing agent of 
the corporation or association to pay to the aggrieved party damages on all 
profits derived from the knowing and willful engagement in a deceptive trade 
practice and treble damages on all damages suffered by reason of the deceptive 
trade practice. 

Id. Accordingly, Plaintiffs $300,000 in damages should be trebled to $900,000. 

Also, Plaintiff is entitled to his attorney's fees and costs in this action pursuant to NRS 

598.0999(3), which states: "The court in any such action may, in addition to any other relief or 

reimbursement, award reasonable attorney's fees and costs." Plaintiff's attorney's fees in this 

case are $83,761.25 to date. McMillen Declaration ("McMillen Decl."),, 2. Plaintiff's costs 

in this case are $25,021.96. McMillen Decl.,, 3. The total fees and costs in this case are 

$108,783.21. As stated in the McMillen Decl., Plaintiff will provide its ledger in camera to 

the Court for review. Id. 

I d. 

E. MR. MARGOLIN IS ENTITLED TO PREJUDGMENT INTEREST 

NRS 99 .040(1) provides, in pertinent part: 

When there is no express contract in writing fixing a different rate of interest, 
interest must be allowed at a rate equal to the prime rate at the largest bank in 
Nevada, as ascertained by the Commissioner of Financial InstitutJons, on 
January 1, or July 1, as the case may be, immediately preceding the date of the 
transaction, plus 2 percent, upon all money from the time it becomes due .... 

In Nevada, the prejudgment interest rate on an award is the rate in effect at the time the 

contract between the parties was signed. Kerala Properties, Inc. v. Familian, 122 Nev. 601, 

604 (2006). As set forth above, Defendants committed the tortious acts on December 12, 

2007. See supra. The controlling interest rate as of July 1, 2007 was 8.25%. See McMillen 

10 
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1 Decl., Exhibit 1 (Prime Interest Rate table and information from the Nevada Division of 

2 Financial Institutions). As a result, the proper interest rate for calculating prejudgment interest 

3 is 10.25%. !d.; NRS 99.040. 

4 As ofDecember 12,2007, the amount of$900,000 was due and owing to Mr. 

5 Margolin. Margolin Decl., ~ 4, Exhibit 3. As a result, that amount has been due and owing for 

6 at least 1,933 days (December 12, 2007 to March 27, 2013). The prejudgment interest amount 

7 is therefore $488,545.89 (.1025 x 1,933 days x $900,000 divided by 365). 
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!d. 

F. MR. MARGOLIN IS ENTITLED TO COSTS 

NRS 18.020(1)-(3) provides, in pertinent part: 

Costs must be allowed of course to the prevailing party against any adverse party 
against whomjudgment is rendered, in the following cases: 1) in an action for the 
recovery of real property or a possessory right thereto; 2) in an action to recover the 
possession of personal property, where the value of the property amounts to more 
than $2,500. The value must be determined by the jury, court or master by whom 
the action is tried; 3) in an action for the recovery of money or damages, where the 
plaintiff seeks to recover more than $2,500. 

If the Court grants this Application, Mr. Margolin will be the prevailing party under 

NRS 18.020 and will therefore be entitled to costs thereunder. As discussed herein and in the 

Complaint, Mr. Margolin is seeking to recover the value of property valued in excess of 

$2,500 as well as money and damages in the amount of $900,000. 

To date, Mr. Margolin has incurred costs in the amount of $25,021.96. McMillen 

Decl., ~ 3. 

G. IN THE EVENT THE COURT IS NOT INCLINED TO ENTER 
DEFAULT JUDGMENT AGAINST DEFENDANTS IN THE AMOUNT 
AND MANNER REQUESTED, MR. MARGOLIN REQUESTS ORAL 
ARGUMENT ON ITS APPLICATION 

NRCP 55(b )(2) provides in pertinent part: "[i]f, in order to enable the court to enter 

judgment or to carry it into effect, it is necessary to take an account or to determine the amount 

of damages or to establish the truth of any averment by evidence or to make an investigation of 

any other matter, the court may conduct such hearings or order such references as it deems 
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1 necessary and proper .... " Id In the event the Court is not inclined to grant the requested 

2 relief and enter the Proposed Default Judgment in Mr. Margolin's favor based on this 

3 Application alone, Mr. Margolin respectfully requests that oral argument be heard on this 

4 matter and on Mr. Margolin's claims for relief. 

5 IV. CONCLUSION 

6 In light of the foregoing, Plaintiff respectfully requests that this Application for Default 

7 Judgment be granted, and the attached Default Judgment entered. As stated above, Plaintiff is 

8 entitled to treble damages in the amount of $900,000; prejudgment interest in the amount of 

9 $488,545.89; attorney's fees in the amount of$83,761.25; and costs in the amount of 

10 $25,021.96; for a total judgment of$1,497,328.90. 

11 AFFIRMATION PURSUANT TO NRS 239B.030 

12 The undersigned does hereby affirm that the preceding document does not contain the 

13 social security number of any person. 

14 Dated this 16th day of April, 2013. 

15 
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BY:.~~--~=-~~~=---------
atthew D. Francis (6978) 

Adam P. McMillen (10678) 
WATSON ROUNDS 
5371 Kietzke Lane 
Reno, NV 89511 
Telephone: 775-324-4100 
Facsimile: 775-333-8171 
Attorneys for Plaintiff Jed Margolin 
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b ), I certify that I am an employee of Watson Rounds, and that on 

this date, I deposited for mailing, in a sealed envelope, with first-class postage prepaid, a true 

and correct copy of the foregoing document, Application for Default Judgment, addressed as 

follows: 

Reza Zandian 
8401 Bonita Downs Road 
Fair Oaks, CA 95628 

Optima Technology Corp. 
A California corporation 
8401 Bonita Downs Road 
Fair Oaks, CA 95628 

Optima Technology Corp. 
A Nevada corporation 
8401 Bonita Downs Road 
Fair Oaks, CA 95628 

Reza Zandian 
8775 Costa Verde Blvd. #501 
San Diego, CA 92122 

Optima Technology Corp. 
A California corporation 
8775 Costa Verde Blvd. #501 
San Diego, CA 92122 

Optima Technology Corp. 
A Nevada corporation 
8775 Costa Verde Blvd. #501 
San Diego, CA 92122 

Dated: April 16, 2013 
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